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MEMORIAL for the Marquis de 

~GESVRES, againft the Marchionefs 

de GESVRES, bis Spoufe, who fues 
for a Diffolution of ber Marriage. 


Sy Val HE Marquis de Gefures, and his 
| Family, well hoped they had 
GT undergone enough, in being 
oblig’d to entertain the Pub- 
lick with the unhappy Divif- 
2 Hufband and his Wife, in a 
Court of Judicatory, without rendering the 
Circumftance thereof yet more publick, by 
m2 prm- 
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«printed Cafes, and they were of Opinion, 
that it was better toreft upon the Atten-. 
tion of the Judges, and leave their Reflexi- 
on to work upon the Oral Pleadings they 


“had heard, than to poffefs them, and per-. 
- haps fatigue them, with an irkfom Re-. 


‘petition by Writings. | 

But the Advantage which the Emiflaries: 
of Madam de Gefvres flatter themfelves: 
they fhall reap from fpreading abroad 10) 
amany Prints; their infulting and reproach-- 
ing the Marquis de Gefvres, upon the Mode-- 
ration of his Deferiders; the long Space of! 
Time which is elapsd fince the Pleadings3; 
the Neceffity alfo of expoftulating upon: 
certain Points of the learned Promoter's: 
eloquent Plea, and of reconciling fome fun 
damental Maxims of the Caufe, have at} 
length. fore’d us to break Silence. | 

We fhall however make it our Care to) 
‘be as tender and circum[pect as poffible ini 
Point of Terms. Tho’ the Marquis de Ge-- 
fores be the Party offended, yet he does nott 
forget, that fhe who offends him is hiss 
Wife. We fhall not envy the Defenderss 
of Madam de Gefvres the Plealure of fhi-- 


mg in Burlefque Ideas and Satyricall 
“Smartnefes: It often happens, that hee 
-ayho thinks to divert the Publick, fcanda+ 
* Mixesthems anda Caufe. fo important ass 
this, for the Dignity of the Sacramentl, 


which 


The Marquis de GESVRES y 
which is the Subjeét of it; for the Credi: 
and Honour of the Families fo unfortu: 

nately concern’d, and for the wnaccounita-- 
ble Effe&ts which may flow fromit, recnires 
to be treated in a ferious Manner, becoming. 
the Reverence of a Tribunal, the Quality 
of the Parties, and even the Refpeét that’s. 
| Owing to the Publick. : 


SÉPPÉENRÉRSERENEER 
_ State of the QUESTION, 


F2 OTH Parties build their Defence a-- 
12 like, upon the two Reports of the 
Sea:chers, The Marquis founds his upon: 
the fir Part of thofe Reports, and the 
Marchionefs des Gefores £ upports-hers wpor: 
the fecond. : 5 A 

. By the firft Part of the Reports, all the _ 
Searchers unanimoufly have own'd the Mar. 
quis to be very well conform’d. We may 
difpenfe with our felves,. from repeating” 
here the Terms; the Judges have them be- 
fore their Eyes; and Madam de Gefvres has. 
given herfelf the Pleafure to tranfcribe 
them into her printed Cafe. | 

. From hence the Marquis de Gefvres con-. 
cludes, that the Proof is a competent Proof, 
and that even now, without the Afiiftance 
Ofany Interlccutory: Order, there is Grounds. 


FA he Te 


cc AE 


6 Th PLEADINGS fr 
for rejecting the Marchionefs's Demand for: 
a Nullity of her Marriage.» > 

By the fecond Part of the Reports, the: 
Searchers fay, from their own Authority, ; 
that a good Conformation 1s not enough 3; 
that together with fuch Condition, they’ 
defire Tokens which did not appear to ems; 
and the Searchers named by Madam dee 
_Gefores, add, that altho the Marquis hadi 
one of thofe Tokens, yet they muft vilitt 
the Body of the Marchionefs. 

From hence the MarchionefS de Gefures: 
concludes, that if the Searchers, after ha-- 
ving commended what they faw in thee 
Perfon of the Marquis, have yet doubted! 
upon what they did not fee, the Judgess 
onght to doubt with them; and that tco 
-fettle their Doubts, her Perfon mult bee 
fearch’d to find what the Searchers have 
not found in her Hufband’s. 
| Between thefe two oppofite Syftems, thee 
Queftion is, What, in the true Doctrine o% 
the Church, and the prefent Condition obi 
the Law, are the legal, neceflary, and fuff 
fcient Proofs in an Impeachment for In 
‘potency? 

It fhall be fhewn in the firft Part of thu 
Memorial, that good or evil Conformation! 
ss the only neceflary, the only lawiw 
Proof, and that in the trne Doctrine 


the Church, and the prefent Condition 
: co 


a 


Ihe Marquis de GESVRES 7 
of the Law ; the other Proots, as..being ei- 
- ther unlawful, or uncertain, are to be fet 
afide, and rejected. 

In the fecond, fhall be confirm’d by par- 
ticular Circumftances what fhall have been 
Jaid down by the general Principles inthe — 
firft ; and atthe fame Time Antwer fhall 

be made to Objections. 


GOTT OTT ET OTTO TE EESTEET TLE 
Pa RTE 


W berein is fhewn, That inthe true DeGrine of 

the Church, and.in the prefent Condition of 

the Law, good or evil Conformation is the 
only necelfary, the only lawful Proof; and 
that the other Proofs, as being either unlar- 
ful or uncertain, are to be fet afide and re- 
jeded. 


JT EPON this Syftem of Religion and 
s Law, both together, our whéle Caufe 
turns, ! 

It is founded, in the firft Place, upon 
the Spirit of the Church, and the Purity 
of its Doétrine; with which neither the o- 
ther Proofs, heretofore in Ute, nor thofe 
“which fome People would fubftitute in their 
Place, can lawfully ftand. 


ah Deh In 
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In the fecond Place, upon the Maxim: 
of our Superiour Courts, which in the A-- 
bolition of the Congrefs, have bury’d thofe: 
fame Proofs, which are attempted to be 1n-- 
troducd or revived at this Time. 


Fir ft Mean, founded upon the Spirit of thes 
Church, and the Purity of its Dodvine. 


The Spirit, or Mind of the Church, iss 
no other than that of Jesus CHRISTY, 
in the Inftitution of the Sacrament of Mar:- 
riage; and as the Mind of Fefus Chriff, wn 
railing Marriage to the Dignity of a Sax 
crament, was to render it indifloluble., 
the Mind or Intention of his Church 1:5, 
not to admit, without evident Certaintyy, 
any Means that can tend to diffolve it, ana 
confequently to reject all Proofs which uni 
their own Nature, or upon Experience, ar 
found to be uncertain. | 

In this Indiffolubility confifts the facree’ 
Parallel of the Union between the Huil 
band and Wife by the Sacrament, ani 
the Union of Fefus Chit with his Church 
by his Grace. 

The Gofpel, which is our Law, teach 
us, That before the Time of Fefus Chri} 
Divorcement wasa Way which the Mofaw 
Law had allow’d the Fews, ad duritiem cordti 
for the Hardnefs of their Heart: And: 
| | we 
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was fo put an End to the Abufe of it, : 
that Telus Chriff pronoune’d this contrary 
Law; Quod Deus conjunxit homo non feparet 5, - 
guicumque dimiferit uxorem fuam, {5 aliamdu- - 
xerit, adulterium committit fuper eam: Ft ft 
— uxor dimiferit virum fuum, © alinm nupferity 
mechatur. What God hath joined together 
let no Man put afunder: Whofoever fhall 
put away his Wife, and marry another, 
committeth Adultery againft her: And if. 
a Woman fhall put away her Hufband,_ 
and be married to another, fhe commit: - 

vteth Adultery, Mark m 95.15 2% à 
For the well underftanding of the Con- 
fequence and Effect of this Indiffolubility,, . 
according to the Intention of the Church, | 
and the Object of our Caufe, we muit lay ~ 
down two Principles which cannot be con- - 
tefted. 18 re 
Thefirft, which both Sides agree to, that. 
as what is in its Effence indifloluble can- - 
not be dillolv'd,fo there can be no proving’ 
that a Marriage is diflolv'd, but by fuppo- 
fing for certain, evidently certain, that 
the Marriage has not exifted: that there. 
had been a Celebration, but no Sacrament. 
For. this Reafon it is, that in the Actions. 
which are brought againft Marriage, they: 
-elways conclude in a Declaration of Nul- 
lity. “Tis a Non-Exiftence rather, than, 
Lifolution of Marriage; for had there: 
L DSC been. 


so The PLEADINGS for 
been a Marriage, not all the Power on 
Earth, no, not that of the Church it fel, 
can diflolve it. | 

The fecond Principle, which is a necef- 
fary Confequence of the firft, 1s, that to 
fhew there has been no Marriage; that a 
Marriage, tho’ folemniz’d, does not exilt; 
there muft bea real, certain, evident Fault, 
either with refpect to the Subject, or with 
refpeét to the Form, which did obftruct the 
Sacrament. The Church and the Laws, 
have declar”d certain Impediments which. 
cancel a Marriage, as Want of Agein thofe 
who are not arriv’d to Puberty ; Want of | 
Confent, or invalid Confent in the Marri- 
age of young Heirs and Minors, the De- 
fault of a proper .Prieft, Sc. but they ad- 
mit none of thofe Impediments, unlefs | 
made out by certain, evident, and infal- | 
lible Proof. 

Therefore, if Impotency be receiv'd asa 
Caufe of Diffolution of a Chriftian Marri- 
age, it neither is, nor can be fo, im the 
Tntention of the Church, any farther than 
as it isfounded upon certain and evident 
Proof, the Impotency, in a Word, muft be 
manifefted, and brought to Light ; becaufe 
the Spirit of the Church does not fuffer, 
that the Dignity of a Sacrament, the Con- 
dition of Perfons whom it has ty'd together, 
fhould depend upon the Event of a lame, 

Boo : ambi- 


The Marquis de GE By RES II 


ambiguous, or uncertain Proof, and to ad- 
mit for a Diflolution of Marriage, a 
. doubtful orcafual Proof, is to deftroy or 
endanger the Indiflolubility of the Sacra- 
ment pronounced by Fefus Chiz/. 

Thefe Principles, pre-fuppos'd, in order 
to make a difcreet Judgment of the faid 
Proofs, as to their Utility or Inutility, their 
Ufe or Abufe, let us examine the Difci- 
pline of the Church in two different Péri- 
eds of Time. 

The firft, during the twelve firft Ages, 
wherein the Church (at leaft. the Romih 
Church, took no Cognizance of Acculati- 
ons for Impotency. 

The fecond, beginning at the thirteenth 
Century; fince when the Church: has, «by 
little and little, admitted fuch Complaints, 
and accepted the different Proofs thereot, 
as fhall be hereafter explain d. : — 

In thefe two different Periods; tho’ the 
Difcipline has vary’d, the Do¢trine has e- 
ver been the fame. Difcipline, whichis 
the Work of Men fet over the Church to 
govern it, is alterable for prudential Rea- 
fons, according to the Difference of Cir- 
cumftances of Time and Place; but the 
. Doétrime, which is deriv’d to the Church 

from Fefus.Chrift, is as mvariable as its Ate 
thor, and depends neither on Time nor 
. Place ; thus Marriage, fince its Inftitution 
i À 6 by 
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by Fefus Chrift, has always been indiffolu- 
ble, in the fecond Period,as well as the firft;, 
it is fo ftill, and ever will be fo. 

By this Immutability of Dodtrme we 
fhall reconcile both Periods, and {ee that 
thefe Changes in Difcipline, inftead of con- 
tradicting our Syftem, will ferve to confirm 
it: 


In the firft Ages, when the Ecclefiafti- 
cal Difcipline, being nearer its Source, was. 
the more pure and limpid, there were Im- 
potents, as there has been fince; what An- 
fwer did the Church in thofe Days give to 
troublefome Wives, who complain’d of 
their HufLands Infufficiency; or to the 
Hufbands, who accus’d their Wives there- 


of? . She gave them, for Decifion, the Law : 


fhe had receiv’d from Fefus Chriff; the fame 
Law which Fefus Chriff had pronouncd to 
the Jews: Quod Deus cenjunxit homo nce 
feparet. Perfwaded of the Danger of the 


Confequences, fhe held for a Rule, that — 


the publick Welfare of the Church was pre- 
ferable to the particular Intereft of a come 
plaining Wife, and thatit was lefs incon- 
venient to let alone the Marriage of one 
Impotent, than to expofe the Marriages. 
of many to the Hazard of a falfe Accnfa- 
tion, andthe Uncertainty of its Proofs; 
tolerabilius eff entm (Lays Pope Innocest IIT, 

4 {peaking 
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fpeaking of uncertain Proofs) aliguos contra 
ffatuta bominum dimittere copulatos, quam con- 
juntos ligitime contra ffatuta Domisi feparare. 
Thus the Church, fearing to be impos’d up- 


on either by the Wife or Hufband, or the. 


Collufion of both, fhut its Ears againft 
their Complaints, and gave them fora Rule, 
that if they could not live together like 
Hufband and Wite, they fhould live together: 
like Brother and Sifter. 

How remote was this from thofe falfe 
and impure Maxims, which the Advocates 
of Madam de Gefores (for the pretended Qui- 
et of her Confcience) furnifh her with in 
their Writings, viz. That the Effence of the 
Sacrament of Marriage, its Relation with the 
Union of Jefus Chrift and bis Church, confifts 
only in the Commixtion of Bodies, which are 
not confounded, melted together, and identify d 
into one and the fame Flefh, but by Confummea- 
tion | 


a Sacrament,would be unpardonable in any, 
but a Man who owns he is no Divine. This 
may be faid, that the Sacrament purifies 
and purges away what was grofs and im- 
pure in Marriage; and it-is talking likea 
Chriftian Lawyer, but to fay, that ‘tis this 
Conjunction of Flefh and Blood that.forms the 


Union, 


TE TES 


MX Ss Auguflin, /.5. de Julian. ¢. 12. num. 48, 


” 


An Idea fo unbecoming the Sacrednefs of 
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Union, reprefentative of that of Telus Chrift ann 
bis Church, is talking like Fulian the Pelagzam 
who pretended, wuptias nibil alind effe quan 
corporum commixtionem, and whofe Opinio)! 
has been condemn’d by fome as a Herelyy 
_and by allas an Error; ‘tis talking mort 
unworthily of Chriftian Marriage, than ee 
ven the Heathens did of theirs; they laiw 
it down as a Maxim, that muptias confenfi 
facit, non concubitus; and that per maris & 
famine conjuntionem non tam corporum, quar 
animorum € voluntatum copulationem intelligri 
“tis accufing the Church of having been i 
an Error for twelve Centuries: For if Com 
fummation was the Subftance of Marriage: 
uf the Marriage of Chriftians confifted eff 
fentially in that mutual Tradition or Deli 
very of each other’s Bodies; if there haa 
been no Sacrament at all in Cates where 
fuch Delivery had not been, how could 
the Church, -either by way of Precept o» 
Counfel, fay to thofe Chritian Wives, J! 
your Hufband cannot live with you as a Hufbanal 
do you live with bim as a Sifter? 

“Tis to no Purpofe to fay, that arbitrary 
Divorce (which was authoriz'd by the Cu 
vil Laws, and the Novelle of Fuftinian, whict! 
makes Impotency one of the juft Caufes m 
Divorcement, afforded an. ever-ready Hel 
for Wives to unty themfelves. Divorce 
ment was. indeed authonizd by the Civai 

. | | Laws: 
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Laws; but it was exprefly forbid by the 
Gofpel and the Laws of the Church; and 
"tis the Mind of the Church we are now 
feeking for. Chriftian Wives thought them- 
felves fo little intitled to lay hold of thofe 
Laws to unty themfelves, that we fee, e- 
ven in the Canons cited, for Madam de 
Gefvres, that they who complain‘d of their 
impotent Hufbands, addrefs'd themfelves to 
the Popes and Bifhops, as their natural and 
competent Judges, becaule the Civil Power 
could not difengage them in Safety of Con- 
{cience, nor preferve them, by Divorce- 
‘ment, from Bigamy or Adultery. We are 
‘mot now examining what was the Civil 
Law with refpeét to the Pagans, but what 
was the Ecclefiaftical Law with refpect to 
the Chriftians; a Law fo exadly follow’d 
in thofe primitive Times, that the fame 
Canons tell us, that inftead of admitting oc- 
eult Impotencies and conjectural Proofs, 
the Church then did not fo much as receive 
manifelt ones. 

The Reproach that’s thrown upon us of 
an Anachronifm of 600 Years in that firft 
Period, is only an affected Quibble, which, 
itiftead of promoting the Caufe of Madam 
de Gefvres, may be retorted upon herfelf. 
toItis true, thatin the 7th Century, we 
find in the Church of France two i 
about 


py. 
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about Marriage; one in the Council of Fer 
berie, in 752. | 

The other in the Council of Compeigae: 
in 756. 3 

But not to enter now into critical Differ 
tations upon thofe two Councils, we may 
fay, with refpect to that of Verberie, thatt 
befides its not appearing clearly that Impo 
tency was the Point in Queftion, we muf{ 
not altogether look for the true Difciplinu 
of the Church in that Council’s Canons: 
the Indulgence given by Canon XVII, tar 
ken from Ives de Chartres, cited by Madam 
de Gefvres, is not at all-furprizing, whew 
we find in Canon XI, that a private Man), 
who, thro Neceffity of Affairs, or to follow 
his fuperior Lord, travels into another Pro: 
vince, his Wife, thro’ a Fondnefs for hen 
Family or Fortune, refufing to follow himi 
if he cannot contain from Women, isat Läi 
berty tomarry another; this is a Remnantt 
of arbitrary Divorcement. ?Tis fuppos'd 
fuch a Difcipline will not be propos’d as am 
Example in our Times. 

As for the Council of Compiegne, it de- 
ciares, in Canon XVII, that if a Womam 
that has been marry'd fome Time, com- 
plains that her Hufband has not had carnall 
Knowledge of her,and.the Hufband alledgess 
the contrary, the Oath of the Hufbandi 

| multi 
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muft carry it, in veritate viri confiflat, quia 
vir eft caput multerts. | 

The Church of France was, in thofe 
Times, the only Church that lent an Ear 
to Accufations of Impotency. We don't 
find the Roman Church gave Way to them. 
before the End of the 12th Century, or. 
Besinning of the 13th; nay, we find fince 
that, fhe has often rejected them without: 
hearing. | 

But in what Manner did eventhe Church 
of France, at that Time, receive this Kind 
of Complaint; and what Sort of Proof did. 
fhe expect in fuch Cafes? Far, very: far, 
from admitting thofe unclean Proofs, thofe 
obfcene Denudations, fo unworthy of the 
Purity of Chriftian Manners, and the San- 
étity of a Sacrament; fhe admitted, no. 
Vifitation, either of the Wife or Hufband ; 
but believ’d; (according to that Canon of, 
the Council of Compiegne) that for the Ho- 
nour of the marry’d State, they ought to 
pue in the Veracity of the Hufband 
only. 

Thus the Decifion of that Council, when 
well underftood, was not:fo much meant: . 
to favour Complaints of Impotency, as ta 
checkthem, by tying down the Wifetothe — 
| fole Affirmation of the Hufband. 
Therefore, if Madam de Gefures is to be 
jude’d by the Difciplme of that firft Peri- 


od, 
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od, the Court muft either, according to the: 
-Difcipline of the Roman Church, difmifss 
her Petition without Hearing ; or, according: 
to that of France, abide by the Affirmati-- 
on which has been made by the Marquis: 
de Gefvres, her Hufband. 


STILTS RAY SGN REUSE GREER EEE 
The Second Period of Time- 


N the fecond Period, itis true, the Dif: 

cipline has chang’d; Accufations of Im-- 
potency did gradually become more fre-- 
quent; different Proofs have been allow’d,, 
as appears from the Text of the Canon-: 
Law; but the more the Proofs: have va-. 
ryd, the more has the Church acknow-- 
leds d the Uncertainty and Inconveniences | 
of them; the more we may conclude, ac-: 
cording to the Spirit of the Church, that. 
it is dangerous to admit them, and that it. 
concerns the Chriftian Polity, and the pub- 
lick Repofe, to reject them. 

‘Tis principally, from the Decretals, in- 
titled, De Frigidis & Maleficiatis, and in 
fome, intitled, De Probationibus, that Ma- 
dam de Gefvres's Advocates take the Foun- 
dations of their Syftem; and ‘tis in thofe 
very Decretals where we hope to find the 
Eftablifhment and Confirmation of ours. | 

We 
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We fhall there fee, that the Mind of the - 


‘Church, even in this fecond Period, has 
elweys been either to reject abfolutely 
the Complaints of Impotency, as in the 
firft Period; or not to allow Impotency 
to be a Means of nullifying Marriage, un- 
lefsit was founded upon a manifeft and in- 
fallible Preot. 


To fet thefe Truths in their proper Light, 


there are three Things, in this Period: of 
Time, to be examin‘d. 


I. The different Proof, which have been 
in Praétice in Accufations of Impotency. 

II. The Quality and Difference of the 
Judgments pafs’d by the Church upon thofe 
Proofs. | 

II. The Inconveniences which the 

Church hes own’d to be in the Ufe of moft 
of thofe Proofs. — 


As to the Difference of the Proofs, there _ 


are obferv'd to be four Sorts in the Texts. 
1. The Affirmation of the Hufband ac- 
cusd of Impotency. | 


… 2. The Inquifition, per Jeptimam MANU, 


fuper-added to the Oath of the Parties. 


This was a Sort of Notoriety. by the Te- 


ftimony of feven Perfons, either Kinsfolks 
or Neighbours, who attefted that the Par- 
ties had fet forth the Truth. 
; 3. Trien- 


TA 
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3. Triennial Cohabitation. 


4. Afpedus corporis: Vilitation of the Bo- 


r 


It is not to be believ’d, that thefe feve- 
ral Proofs were propos d by the Decretals. 


asa fucceflive Order of Interlocutories, to 


be neceflarily run through one after the 
other; on the contrary, it appears they: 


‘were fo many different Proofs, which ufed 


to be apply d to different Cafes; and ‘tis in- 


this Diftinction of Cafes, that. the whole 
Fxpofition of this Matter confits. 


Sometimes ‘twas the Wife who taxd her 


Hufband with Inability; ‘twas fometimes 
the Hufband, who complain’d of the Wite 
upon the fame Account ; and fometimes 
they accus d:each other. 


When the Wife complain’d, fhe did it; 
either to procure the Liberty of taking ano- 
ther Hufband, or with a Defign of devoting. 


herfelf to God, in a religious Retirement. 


In the firft Cafe, namely, when the Wife : 


accus d her Hufband of Impotence, in order 


to throwherfelf into the Arms of another. 


Man, fhe usd to come and tell the Bifhop;. 


with a Sort of an impudent Simplicity, | 


Volo effe mater, volo procreare liberos, t ideo 
maritum accepi; fed vir, quem accept, frigide 
nature eff, PF non poteft illa facere propter que 
illum accept; The Canons made likewife a 

Diftinction.; 


The Marquis de GESVRES. 21 
Diftinétion; either the Hufhand deny’d the 
Fact, or he agreed to it. 

If the Hufband deny'dit, they knew of 
no other Rule, than that of the Gouncil of 
Compiegne, wiz. Vivi flandum veritatt, ft id cae 
maverit juramento, quia vir caput mie: à 15 © 
This is the Decifionof Chapter 87 quis in the 
Decree of Gratian, which he took from the 
Council of- Compiegne. 

‘Tis that of Chapter accepi/ti, de frigidis © 
maleficiatis ; of Chap. continebatur, de difpouf. 
Tmpub. This laft Decretal 1s Pope Alexander 
the IIId’s, in 1180. 

If, on the contrary, the Hufband agreed 
to the Fact, both of them unanimoufly de- 
claring, that the Marriage was not confum- 
mated. they did not content themfelves 
with their Declaration only, but added 
thereto the Proof, which the Canons call 
per rectum judicium, or per feptimam manum, 
namely, the Teftimony of feven Perfons, 
their near Kindred or Neighbours, who at- 
tefted, that the marry'd Couple had fet forth 

the Truth. This is the Cafe of Chapter 

Laudabilem of Celeftin the Id, in 1195, 
and cf Chap. Littera of Honorius the IlId, 
i] 1220. 

The Difference of thefe two Cafes, is re- 


markable; ‘ and the Reafon which the 
| _G lofs 


seers) 


(2 


“+ On Chap. Accepifti in verbo probari. 
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Glofs gives for it, will perfectly’ find its: 
Application hereafter. x8 i 
The Hufkand’s Oath is to carry it, whem 
the Point is to make Marriage fubfift; “butt 
when it is attempted to be annull’d, neither 
the Hufband nor the Wife is credited, pro 
matrimonio pene creditur iis, by Reafon the 
Caufe of Marriage is always the molt to 
be favowr'd, or.as we fay, to have the bet-- 
ter End of the Staff: contra matrimomunn 
‘non ef flandum eorum confefiont, © fi uterquee 
confitentur, yon iis credendum, xe im fraudemt 
boc diceretur. fattum. EE PARIS 
When the Wife pretended herfelf a Vir-- 
sin, inthe Defign of turning Nun, fhe w- 
fed to go and tell the Judge, F have a Minal 
to rétire into a Monaftery-, and tho I'm marri:: 
ed; my Cafe is fuch, that I can quit my Hufband, 
and confectate my, felf to God, whether it bi: 
the Coldnefs of bis Affection, or the Frigidit! 
of bis Body, I know not, but ‘my Hufband hay 
not frewn bimfelf a Hufbandiwith Refped tu 
me, be bas therefore mo Right to retain me ax 
bis Wife, or to oppofe the Ufe I am going tt 
make of my Perfon;, not to give my felf up th 
any other Man, but to deliver my Jelf over tt 
the Spoufe, Jefus Chrift, ina Convent. ‘Then 
either the Hufband confented, and ownd! 
that there had been no Confummation, 07 
he oppos'd it, by averring that the Marr 
age was confummated. . 
| I 


{ té 
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If the Hufband own’d his Wife to be a 
Virgin, and confequently capable of turn- 
ing Nun, they requird no other Proof but - 
fuch Acknowledgment of the Hufband, id- 
que favore Religionis. 
If, on the contrary, the Hufband oppo- | 
fed it; if, toretain his Wife with him, he 
ftood to it, that the Marriage was confum- 
mated, they did not require of her, in that 
Cafe, as they would have done if fhe had 
long d for another Hufband, namely, that 
fhe fhould be tyed down to the Oath of her 
Hutband,as her Head, becaufe fhe feparated 
herfelf from him, on Purpofe to fubmit her- 
felf to the chief Head oe all, in a religious | 
Retirement: But as, even in this Cafe, 
the Wife's Action tended to a Diffolution 
of the Marriage, erat contra Matrimonium, 
they did defire, and enjoin, befides her 
Oath, the Inquifition, feptima mann, the 
Teftimony of Matrons, who were to affirm, 
that they had infpected her, and found her 
à Virgin. | 
In Chapter Caufam de probationibus, of 
Pope Innocent III, there is a Cafe, the Na- 
ture whereof, and likewife the Decifion, 
are equally remarkable. A Wife, pretend- 
ing herfelf a Virgin, withdrew into a Con- 
vent: She had taken the Precaution to caufe 
herfelf to be infpected by feven Matrons, 
who had attefted her Virginity : The Huf- 
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band re-demanded his Wife, he calld im 
 Queftion, either the Fidelity, or the Capai- 

“city, of the feven Matrons ; and, quia, lay" 
the Canon, fape manus fallitur & oculus ob? 
fletricum, becaufe the Eye and Hand of thee 
“Midwives may be often deceiv'd, the Pope 
orders the Bifhop who confulted him, to 
employ, a fecond time, creditable Matronss 
and fuch as were fkilful and prudent, to 
examine utrum dita puella Virginitatis priviv 
legio fit munita. 

Wherein it is to be obferv'd, by the Byr 
that if, in this Cafe, the Pope orders the 
Wife to be infpected, there are two concur? 
rent Circumfances, which render‘d it bot! 
lawful and neceflary. 

ft. The Queftion was not about the 
Hufband’s Condition, but the Wife's; whe 
for taking the Veil upon her, had no need 
to prove that her Hufband was impotentt 
but only that fhe was a Virgin. 

2dly, "T'was the Hufhand himfelf whe 
challeng’d this Infpeétion, and which ai 
-decifive on thefe Occations, he demander 
jt pro Matrimonio, in order to ftrengthen 
and confirm the Marriage. _ 

When the Hufband and Wife reciprocal) 
ly accufed each other of Impotence, anu 
fe von poffe carnaliter commifcer, they ufec 
‘to follow the fame Rule above recited! 


namely, the Oath of both of them, and tho 
| Inquifition 
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Inquifition feptima mam, as well on the Side 


of the Hufband, as the Wile, to guard againft 
Collufion. ‘This is one of the Cafes of Chap., 


Landabilem, which fhall be fpoken to pre- 
fently. FU aan 
There remains two other Sorts of Proof, 
Triennial Cohabitation, and Infpéétion of 
the Body. | | 
Asfor Triennial Cohabitation, it is [po- 
ken of in Chap. Laudabilem, andin Chap. 
Littera de frigidis  maleficiatis, = 
In Chap. Laudabilem, which is of Celeftin 
IT. there’s a Diftinction of Cafes. | 


~The firft, where, the Wife.béing the Com- 


plainant, there is order d the Triennium, to be 
reckon‘d from the Day of Marriage, after 
which Time, if fhe continues to complain of 
her Hufband’s Impotency, the Pope is of O- 
pinion, that fi mulier per ju/fum judicium de 
viro probare potuerit quod cum e% coire nox 
pofit, accipiat alium. | : 

Upon thefe Words, ff de viro probare potu- 
erit, per jufium judicium, the Glofs fays, zd eff 


er teffes vel per afpetum corporis, thatis, by 
Pp per ap P > DY 


infpecting, not the Wife, but the Hufband. 


The fecond Cafe is of a marry'd Couple, 


whounanimoully declar’d, quod minquam fe 
moviem cognoviflent ; and, inthat Cafe, by 
adding to their Oath the Tefiimony, per 
leptimam manum, they were both reftor d to 


Peat. 
re 
‘ 
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«heir Liberty, to do with their Perfons as 
‘they thought fit. : 

‘But in both Cafes this Condition was un- 
«derftood, thatiftherewas any Falfhood de- 
tected, the Hufband and Wite were oblig’d 
te return to each other, ad priora connubia 
édire, as {hall be more particularly ex- : 
ælain d hereafter. | 

In Chap. Littere of Honorius HI, the Hul- 
‘bandand Wife, after eight Years Marriage, : 
in which there had been above three of 
«continued Cohabitation, jointly declard, 
squod non poterant carnaliter commifceri, the 
“Hnfhand, owning his Incapacity, fubmit- 
#ed himfelf to the Counfel of the Church. 
In thefe ‘Circumftances the Pope refolw’d, 
that after the Inquifition, feptima manu, they* 
anight be fepareted. 

In all this there sno vifiting the Wife at 
ail: But that we may omit nothing, we 
hall give an Account of both the Chapters 
«which {peak thereet.. .. | 

"The firlt is Chap. Fraternitatis, where the 
Difpute was not about the Hufband's Inep- 
#itude, but the Wife’s: And as in Chap. 
* Laudabilem, a Vilitation of the Hufhand © 
~was-défired, -becaufe his Impotency was the. 
‘Thing queftiond, in this there’s an Infpe- 
tion of the Wife ordérd, becaufe her In- 
eptitude.wasthe Thing in Difpute. | 
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The fecond is Chap. Propofuifhi de proba- 
tionibus. This is the Text which Madam 
de Gefuress Advocates ftick to, as their prin- 
cipal Fortrefs. If we give Credit to that 
Decretal which is afcrib'd to Gregory VITE, 
That Pope is of Opinion, that a Wife, af- 
firming Je nec a viro cognitam, nec potuiffe cog- 
wofci, and backing her Oath with the Te- 
ftimony of feven Women, who had infpe- 
cted her, and attefted, per afpedtum corporis, 
that fhe was a Virgin, tho’ the Hufband 
{wore to thecontrary, the greateft Credit 
was to be given to the Oath of that Wife : 
and to Teftimony of thofe other feven. 
We fhall fhew how unferviceable this 
Decretal is to Madam de Gefures’s Caufe; 
but not te break in pon the Method we 
have propos d to our felves: After having 
exadily cited the different Proofs employ d 
in the Decretals,. we fhall fet to View, 
from divers Judgments of Popes, the little 
Strefs they themfelves laid on thofe Proofs. 
In the Decretalsthere are obfervabletwo. 
Sorts of Opinions, or Judgments, very op- 
pofite, given by the Popes in Caufes of Im- 
potency, in that fecond Period of Time. 
Some abfolutely fhut their Ear to all: 
Accufations of Impotency. : 
Others liften’d to them, ‘and admit- 
ted different Proofs, but under the Rules 
+ B 2 a! aye 
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and Conditions which fhall be taken No- 
tice of in a Moment. | 
Pope Alexander III. began, in 1180, not 
to approve of, but to tolerate, with Relu- 
étance, in the Church of France, Com- 
plaints of Infufficiency, contrary to the 
Difcipline and Cuftom of the Charch + of 
Rome: Id nos patienter tolerabimus 5 thefe are 
the Words of that Pope, in his Anfwer to. 
‘the Bilhop of Amiens, Chap. Quod fedem, re- 
.-ford by Monfieur Pithou. | 
The Popes, who immediately fucceeded 
“Alexander XI, follow’d neither his Example: 
nos Opinion, Perfwaded of the Danger 
“of the Toleration, inftead of faying as he 


ee did, fa nos patienter tolerabimus, they, on the 
©, contrary, anfwer'd, ticking to the Spirit 


,0f the Church, and its primitive Difci- | 
pline, Romana Ecclefia confuevit judicare ut 
guas tanquam uxores babere non pollunt, babeat 
ut forores. This is the Anfwer of Lucius IIT, 
in Chap. Confultation?, even though the . 
Queftion was about real and manifeit Im- 

potency, thro’ an ill Conformation. 
Among the Judgments of other Popes, 
who admitted Complaints, either of Waves 
or Hufbands, on Account of Inability,fome 
admitted no Proof but that of'evil Contor- 
mation. Such is the Cafe of Chap. Acce- 
| pista, 


oe ee 


+ Alexander II, Chap. Quod fedem. 
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piffi, where was a vifible Defect m the 
‘Hufband’s Perfon. Such is that of Chap. 
Ex Litteris, where the Wife was manifeft- 
ly defective in her Perfon, vitium à natura 
contradum, quod nec ope medicorum poterat ad- 
juve i. 

If other Popes, more indulgent to the 
Weaknefs of thofe Wives, who came and 
dinn’d em rth’ Fars ; Volo effe mater, volo 
procreare liberes, €c. have admitted the dit- 
ferent Sorts of Proofs abovementioned, 
"twas with fuch Precautions,as plainly fhew 
the little Confidence they themfelves put in 
thofe Proofs, | a 
: Perfuaded of the immutable Doétrine of 
the Indiffolubility pronouncd by Fefus 
Chrift, which his Minifters were never al- 
Jow'd to violate, they fram’d to themfelves 
‘two Rules in fnch Cafes. — 

The firft, that whatever Proof was ad- 
mitted, whatever Judgment was pronouncd, 
de talibus judicium pendeat ex futuro: + The 
‘Church forefaw, and had often experienc, 
that fhe might be deceiv'd in fuch Proofs, 
‘either by the Wickednefs of the Wile, or 
the Impofture of the Hufhand, or the Col- 
lufion of both; that the Witnefles, in Com- 

 plaifance to the Parties, might lie; that 
‘the Matrons might either be mifled thro’ 
| 2-2 _ Igno- 


+ Innoc. IIL Chap. Fraternitatis. 
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Ignorance, or miflead others through Cor- 


ruption. 


Thus, when the Church receiv'd thofe 


Proofs, when upon thofe Proofs fhe pro- 
‘nouncd Judgment, it wasalways a provi- 
fonal and conditional Judzment, under 
the Condition, that if afterwards the Fact 
should appear to be otherwife, fi reus perja- 
255 inveniavis, the admitted Proofs fhould 
go for nothing, and the Judgment, being 
conditional, fhould fall to the Ground 
with the Proofs. | 

The fecond Rule, that | Sententiæ contra 
matrimonium lata non tranfit im rem judicatam: 
Becaufe the Judgment being conditional, 
and the Condition depending upon an E- 


vent which was ever doubtful, it was ne- 


ver true to fay abfolutely and definitively, 
that the Marriage was diffolvd, fo long 
as the Fadum, which had ferv'd for a Foun- 


dation to the Diflolution,: might be found 
fictitious, and the Proof falfe or collufory. 


Hence it came to pafs, that Falfhood 
being detected, Fraud difcoverd, the 
Church, inviolably fticking to the facred 
Law of Indiffolubility, oblig’d the Wite 
to quit the new Hufband fhe had taken, 
and return to the former ; and the Huf- 
band to forfake his new Wife, and take 

the 


QE memes date | 


——— en 


i Glofary, Chap. Accepifti. 
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the other again, for the Reafon which the: 
fame Glofs gives, cum appareat ex poff fatto,. 
Ecclefiam fuife deceptam, priova matrimonia: 
reflaurantur. } 

‘Is it at all to be doubted, that the: 
Church, the faithful Spoufe of Fefis Chr, 
has often groan’d at the difcovering ct: 
thefe Impoftures, and with a jult. Griet be- 
held the provifional Diffolutions, as fo ma-- 
. ny Attempts made by little and little up- 
on the Indiffolubility of the Sacrament, 
that fhe has with Pain endur’d all this Scan. 
dal, of making marryd People paf from a- 
firft Marriage to a fecond, of making thenr. - 
return from the fecond to the firft, and of 
keeping Citizens. and Chriftians thus in, a. 
perpetual Uncertainty as to their Condi- 
tion, and in continual Adulteries, when. 
they had made Ufe of Fraud to obtain their 
Separation. Adulteries which.the provifi- 
onal Judgments did not excufé; the Law of. 
Fefus Chrift is too plain for them to do it; fr 
adulterium committit Juper eam; & fi uxor di- - 
- miférit virum [uum (no Matter whether it be~ : 
done by an arbitrary Divorce, or by a= 
_falfe Accufation of Impotence) mechatur. 
| From this Difcuffion of Decretals we may - 

draw two very certain Inferences for .our - 
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The firft is, that from all thefe Decre- 
tals, fo different, and often even fo contra- | 
ry to each other, no general Rule can be: 
drawn, whereby to fix the Choice or 
Kind of Proofs, in Accufations of Im- 
potence; and that the Diftruft which the: 
Popes themfelves were in of the Uncertain-. 
ty of thefe different Proofs, plainly fhews: 
the little Account the Church ought now 
to make of them. 

The fecond is, that from thefe different: 
Decifions of Decretals, there is not one, but: 
what is either againit, or is of no Ufe to: 
Madam de Gefures. 3 
Tf fhe contults Chap. Confultationi, fhe: 
will there find, that it was a Favour that: 
her Complaint was receivd; and that, ac-. 
cording to the Cuftom and ancient Difci-. 
pline of the Church, it might have been. 
rejected. | 

If fhe has Recourfe to Chap. Accepifh,, 
and to Chap. Continebatur, fhe will there: 
learn, as well as in the Council of Com-. 
piegne, Standum juramento mariti; and that 
the Caufe is already decided againft her by 
the Affirmation of her Hufhand. 

“Tf fhe adheres to Chap. Laudabilem, and 
to Chap. Litters, for the Vifitation feptimd’ 
manu, ine willthere fee, as wellas in Chap.. 
Accepiffi, that this Proof, befides the Oath, 
was defird but in two Cafes ; one, when 

the 
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the Hufbandagreed as to his Impotence, or 
when the Hufband and Wile mutually ac- 
cusd each other; t'other, when the Wife 


pretended herfelf a Virgin, to change her 


Condition of a Wife into that of a Num: 


_ If fhe wants any thing elfe in the fame 


Chapters, the will, in the firft Place, find 
in Chap. Laxdabilem, the triennial Cohabi- 
tation: but 1 will not find m it the Vifi- 
tation of the Wilc’s Perion. - 


: { 
As for the Interlocutory of the trenn- 


‘wm, ne does not like it; ihe has taken 


great. Care to défend herfelf from it by a 
particular Memorial; andif, by herown 
Confeffion, that Expedient has its Inconve- 
niences and Doubts, what Opinion ought 


to be had of all the others? 


In the fecond Place, fhe will find in 
Chapter Caufam, that the Vifitation of the 
Wife, for Proof of her Virginity againft the 


Denial of the Hufband, is granted only fa- 


vore Religionis. 
To conclude, fhe will find in thofe fame 


Chapters, than when the Point in Difpute 
was the Sufficiency or Infufficiency of the 


Hufland, the Hufband wasorder‘d to be vi- 
fited,« fi de vivo appareat , and that that of 


the Wife was never usd, but when the 
Point in Difpute was either her Capacity 
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If fhe fortifies herfelf in Chapter Pro- 
pouf, which fhe feems moft to rely upon, 


the will foon be difabus’d, as to the Advan- | 


tage fhe flatters herfelf fhe fhall draw from 
Gs 

This Decifion, according to the Expli- 
cation put upon it for Madam de Gefures, 
would be very unaccountable. The prece- 


ding Popes had decided, that when the 


Wite accufed, and the Hufband deny d, /tan- 


dum juramento maviti, quia vir caput mulieris : 


They did not admit either the Oath of 
the Wite, or the Yifitation of her-Per- 
fon, as a Proof of the Impotence of the 
Hufband; and if we will believe the De- 
fenders of Madam de Gefvres, “tis upon 


thofe very Proofs, that that Pope decided | 


the Caufe. 
Would that Pope, who had been fcarce 
fettled in the Chair, which he had pof- 


fets d but fifty fix Days, have, at his very 
Accefhion, given the Lie fo formally, to 


the Judgments of all thofe that had prece- 
ded him ? 

Befides, the Cafe in this Chapter, 1s 
quite different from that of our Caufe. The 
‘Text does not make mention, either of 
the Impotence of the Hufband, or of the 
Accufation of the Wife; and the Canonifts 
Linmola, Fohannes Andreas, and Butreius, have 
affur'd us, for the Honour of that bots 

an 
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sagement. 

To which we may add, that that Decre- - 
tal has been fo little heeded, that neither - 
among the Letters of that Pope, collected 
in the feventh Tome of Councils, nor i2 
the Extra@ that Bamxius, in the Annals of 
the Year 1187, has publifhd, this is not 
inferted. 

The third Conclufion, which is very ef- - 
fential to our Syftem. If, in the Difcipline 
of thofe Decretals, the Church did conde- 
{cend to admit of thofe different Proots, 
tho’ doubtful and uncertain; fhe at the 
fame time apply’d the Remedy of pre- 
vifional Judgments, and Separations con- 
ditional, if the Church was deceivd, cum 

apparet Ecclefiam fuille deceptam, the Judg- 
i and Proof were of courfe annul- 
led. 

But fince it has been found that the Re- 
medy was much more dangerous and per- 
micious than the Difeafe it felf, fince the 

~Ufe of provifional Diffolutions has been 
rejected, the Principles being chang d, the 
Confequences muft be changd too. It 
à would 
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would be the greateft Abufe, to found ai 
definitive Judgment in Diffolution of Mar-- 
riage, upon cafual and uncertain Proofs; 
it would be deftroying the Spirit of the: 
Church, and making the Indiflolubility off 
the Sacrament abfolutely Arbitrary. 

It was believ'd in France, alter fo many” 
Proofs were found defective, that a more 
real, more pofitive, and more certain one: 
might be afforded by the Congrefs. As in-- 
famous as this Operation was in all its Cir-- 
cumitances, it was embracd, as a Prooff 
which might fupply the Uncertainty off 
all the reft. 

It was foon found that this new-mvented! 
Proof had nothing fuperior to the others,, 
except it were more Impudence and Bruta- 
lity; and in the fecond Means, we fhall! 
fee how the Uncertainty and Cafualty oft 
an Experiment, fo often found defcétive,, 
has at length caufed it to be banifh'd from 
our Tribunals; and how the fame Age thatt 
faw its Rife, did alfo fee its Abolition, 

Such are the Changes which happen’d im 
the Diflcipline of this fecond Time. Such iss 
the Scandal of all thefe Changes: And we: 
may fay, that nothing does: more Honour 
‘to the Purity and Severity of the firft Pe-- 
riod, than the Errors, Uncertainties, -and! 
Inconvencies of all thefe Proofs, which the: 
Change of Difcipline had introduc’d in the 
{econd. . But: 
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But the Church (that vigilant Mother) has 
had Supplies of Wifdom and Prudence, in 
all Ages ; fhe knows how to employ Evil 
it felk for the Good of the Faithful; and — 
to make Advantage, Gf I may fay) even, — 
of acknowledg’d Frauds, and confefs d Im- 
poftures. | 

If at one Time, fhe has thought fit to mo- 
derate the Aufterity of the ancient Difci- 
pline,to accommodate herfelf to the Weak- 
nefs of Chriftian Wcmen, tu feek for Mo- 
difications, to try different Proofs: In- 
firucted by Experience of the Abufe and 
Danger of all-thofe Proofs, fhe can and 
may either by refuming primitive Di- 
fcipline, reject, as fcandalous, all Com- 
plaints of Impotence ; or,by rectifying the 
New, reduce thofe Complaints to certain 
Principles, and to manifelt Proofs. | 

We may even fay, that fhe has already 
done it, when in conforming herfelf to the 
wife Regulations of the Parliament, fhe has 
. banifh’d from her Tribunals the impure 
Proof of the Congrefs, not only as obfcene 
in its Operation, but alfo, as uncer-_ 
tain, and fallible in its Succefs. The Abo- 
ition of the Congrefs, founded upon its — 

Uncertainty, was the Abolition of ail the 


Proofs, which have the fame Vice of Un- 


certainty, becaufe, Ubi eadem ratio, 1bi idem 
een 4 1855 
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jus; which is what we fhall more particw- 
larly demonftrate in the fecond Means. 


Second Means, founded upon the Dotrine of 


our Juperior Tribunals, which in the Aboli- 
tion of the Cougrefs, bave abolifh'd all Sorts 
of cafual and uncertain Proofs. 


It is faid for Madam de Gefures, that 
when the Parliament abolifh’d the Con- 
grefs, it did not at all aim at the other 
Proofs, which were made ufe of before the 


Congrefs. On the contrary, we fhall thew, 


that from the Abolition of the Crongrefs, 
neceflarily follows the Abolition of all the 
Proofs which are uncertain and fallible, as 
is the Congrefs. 

If the Diflolution of Marriages is a Scan- 
dal in Religion, "tis a Diforder in Families, 
and in the State: And the Parliament in- 
terefts it felf in the Honour of Marriages, 
for the Good of Families, and of the State, 
as the Church does for that of Religion. 
“Tis therefore a common Principle in the 
Parliament, and in the Church, not to ad- 
mit of any Caufe of Diffolution of Mar- 
riage, but upon real, evident, and infalli- 
ble Proofs. 

The Parliament was well acquainted 
with the Ancient Difcipline of the Church 
in Caufes of Impotence ; it had feen all the 


Changes, 
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Changes, and all the Inconveniences of 
the New. As it judged thofe Caufes only 
upon Appeals, it gave way to the Tor- 
rent of Cuftom ; it had even tolerated 
and followed that of the Congrefs; but 
in the midft of all thefe Cuftoms to 
which it yielded with Regret, it did not 
lofe Sight of the Rules of the primitive 
Difcipline, fo ufeful to the Good of Fami- 
lies, and the publick Order. . 

If we attend to what our moft worthy 
Magiftrates have faid of Parliaments, long — 
before the Abolition of the Congres; we 
fhall find, that their Zeal for the Purity 
‘of Manners, for the Honour of Families, 
and for the publick Good, arofe not only 
againft that Abomination of the laft Times, _ 
and againft thofe obfcene Proofs, which 
were the Preparatives of it: They went 
to the very Principle, the Fountain-head ; 
and, convinced by Experience of the Un- 
certainty, and Inconveniences of Suits 
about Impotence, they with’d they could 
banifh what we may call the very 
Caufe of Action, which they look’d upon 
to be only a fatal Invention of the De- 
pravity of the laft Ages. See the Words 
of the illuftrious Mr. Bignon, in the Cafe 
of Coté (37 Years before the Abolition 
of the Congrefs) The Depravity of the laff 
Ages baving overthrown the Mounds of Mo- 


deftly 
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: defly-and Shame, has introduc’d thefe infamony 
- Adions, til then unknown: And after ha 
ving commended the Difcipline of the firff 
Ages, he goes on thus, To reffore this ancien 
Severity, and laudable Continence, it would bhi 
necefjary to abolafh thefe Adions, as well of In 
potence, as of Gongrefs, fo obfcene and fhamee 
fil, that the publick Modefly cannot fuffeo 
them. ÿ 
Thefe were the Sentiments of that greait 
“Man ; thefe were thofe of the Auguft Parr 
‘liament, animated with the fame Spirit: 
“And can it be believd, that Magitratess, 
“who alike forbad, even Complaints’ ancd 
Actions of Impotence, defignd, whem 
they abolifh’d the Congrefs, (which theyy 
did even lefs for its Obfcenity than. for itt 
Uncertainty) to let the other Proofs fub» 
ft, which would. be as obfcène, and ass 
much or more uncertam than the Conti: 
-grefs. | 
The Congrefs was thought of only bes 
caufe the other Proofs had been found doubt: 
ful.and defective; and yet they would per: 
fuade us, that tho’ they abolifh'd the Con: 
orefs, which had been receivd as the mofit 
certain Proof; they meant to preferve thee 
other Proofs, which had been found by Ex: 
perience, to be more fufpicious, and lefii 
certain. If thofe other Proofs were cer: 
tain, it had been ufelefs to admit of the 
. Congrefs :: 
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Congrefs ; and if they were uncertain, it 
was not then lawful, and it is now yet lefs 
lawful to admit of them. There were 
three Motives that caus the Congrefs to 
be aboliih’d, its Obfcenity, its Ufelefsnefs, 
its Inconveniences. ‘ 

Its Obfcenity : For, what could be more 
infamous, more contrary to the publick — 
Decency, and the Reverence due to the Sa- 
crament, than the Impurity of that Proof, 
both in its Preparation and Execution ? 

Its Ufelefnefs: For what could be lefs 
certain, and more defeGtive ? Will any Bo- 
dy pretend, that a Conjunction, orderd by 
Judges, between two Perfons, imbitterd — 
by a Law fuit, agitated with Hate and 
Fury againft each other, can operate in 
them, that which in Perfons who agree 
with each other, is produced by the Union 
of Hearts and Wills, which is alone capa- 
ble of animating that of the Body? Has 
‘it not been feen by Experience, that of ten 
Men, the moft vigorous and powerful, 
hardly one was found, that went out of 
this fhamefal Combat with Succefs? That 
he who had unjuftly fuffered the Diffolu- 
tion of his Marriage, for not having given 
a Proof of his Capacity in the infamous 
Congrefs, had given real and authentick 
Proofs of it, in a fubfequent Marriage? 
That in a Word, that unworthy Proof, far 

| from 
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from difcovering the Truth, did generalli 
only caufe Impolture to flourifh. 

Its Inconveniences : And this is the effern 
tial Point. Upon the verbal Procefs @ 
the Congrefs, upon the Foundation of ff 
cafual a Proof, they ufed to break the moff 
facred Bond, they ufed to annull the molf 
legitimate Marriage, annull’d it irrecovee 
rably, and for ever; for, as it has been all 
ready obfervd, we have not follow'd ii 
this Point, the "dangerous Cuftom of pro 
vifional Judgments, and of conditional Dill 
folutions. Our Maxim, very contrary tt 
that of the Decretals, in thefe Caufes, ay 
well as in others, is, that res. judicatä- pri 
veritate babetur, and which déferves a part 
ticular Attention, the fame Decree whicli 
pronounc'd the Abolition of the Congrefi 
continued this Maxim as to our Mani 
ners. 

Meffre René de Cordoïian, Marquis of Lam 
gey, had been caft in the Proof‘of the Conv 
grefs with Dame Mary de St: Simon de Cour-- 
tomer, his Wife. By a Decree of the 
8th of February, 1659, his Marriage is des 
elard null; he is condemn’d to reftore the 
Portion; and all the Profits from the Time 
of the Celebration, and is prohibited to 
contract any other Marriage : She is per: 
mitted to marry.. à 


+ 
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The pretended Spinfter de St. Simon, 
does in Fat marry with Meflire Peter de 
Caumont, Marquis de Boeffe, and in this 
Marriage fhe had three Children. | 

The Marquis de Langey (who the very 
next Day after the Sentence was given, 
had protefted before Notaries, that he 
would marry, notwithftanding the Prohi- 
bitions contain’d in the Decree) follows 
her Example: He marries Demoifelle Diana 
de Montant de Navaille, and becomes the 
Father of feven Children. Nothing at 
all was fufpected in the Conduét of this fe- 
cond Wife; and if we had receivd in our 
Courts the provifional Diffolutions, and the 
conditional Judgments of the Decretals, 
that muft have been the Cafe wherein the 
Judgment being void of it felf,the firft Mar- 
riage muft have been confefled to be legiti- 
mately contracted, and the two others.de- 
clared null, as well that of the Sieur de 
Langey, as that of Dame de St. Simon. 

The Will of Dame de St. Simon faffici- 
ently clear d the Myftery, the Iniquity of 
which fhe endeavour d to make amends for; 
fhe order d by that Will, that the Suit which 
was depending with the Sieur de Langey (con- 
cerning the Reftitution of her Portion, and 
the accounting for the Profits) /hould be ter- 
minated by Accommodation,by the fole Advice of 
the Sieur Caillard, Advocate 71 Parliament, to 
de whom 
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whom fhe bad declared ber Will, which fh 
would bave to be exaGly executed, without amy 
pase contravening it under any Pretence whait 
oever. 

Yet, the Marquis de Langey, having fu 
by Letters in Form for a Billof Review? 
neither that Will of the Dame de St. Szmom 
nor the feven Children of the Sieur de Lam 
gey, by his fecond Marriage, were accepte 
for Arguments of a Bill of Review: Hii 
Bill was rejected, and the Parliament coull 
find no other Expedient to repair the Pree 
judice done to the Sieur de Lawgey, than tt 
reduce to very little, almoft to nothings 
the pecuniary Condemnations, which hax 
been pronounc'd againft him. 

What Inconveniences, what fatal Com 
fequences, from thefe dangerous and falli: 
ble Proofs? A very legitimate Marriage det 
clared null. A Hufband, unjuftiy difhee 
noured, condemn’d to exorbitant Reftitw 
tions : Two Marriages contracted upon thi 
Diffolution of the firft; both, according tt 
Purity and Stri€tnefS equally unlawful 
The Error, or the Malice, difcover'd, er 
pol} fatlo; and neverthelefs, by the Authe 
‘rity of the Adjudication, become irrepai 
_ -yable. Once again, what Inconveniencess 
“-what Horror ! a 
. “Fis by thefe Inconventences, that. th) 
‘Parliament, convinc'd both of the Ufele” 
| , ne? 
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refs, and Danger of fo uncertain a Proof, 
Re for ever banilhd it from our Trbu- 

Therefore, when we examine all the o- 
her Interlocutories, ought we not to fay, 
bi eadem, ratio, 1b2 idem jus, where we fee 
he fame Uncertainty, and. the fame In- 
onveniences, we ought to follow the fame. 
Rule. | : e 

Tho the Parliament pronouncd. but up- 
mone of the Sorts.of Proots, becaufe that 
nly was in. Difpute, it has judgd the Prin- 
‘iple; in. judging one Cafe, it has made a. 
Rule for all the others ; for, as the Law it 
elf tells us, + quoties. lege aliquid. unum vel 
lterum, ixtsodnéfum ef, bona. occafio eff, cœte- 
a, que tendunt ad eandem utilitatem, vel inter- 
wetatione, vel certe jurifditione Juppler: : 
What isagainft.the Law,, does not extend ; 
sut what is conformable to, the Spirit of 
he Law, does extend, ad: familia, where- 
ver the Reafon of the Law is to be met 
vith. ; 

The Uncertainty, of the Proofs. propofed. 
»y the Decretals, is acknowledg d by the 
Decretals. themfelves : This is what we 
ave demonftrated in the firft Means. 

The Proofs fuggefted by the fecond part 
f the Reports A the Searchers, have ne 
4 | the 
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+ Lib. 12, 13, 14. ff. de legibns, 
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the Beatity, but the Vice cf Novelty. It: 
was never known in the greateft Remiffnefs: 
of the Difcipline, that it came into any” 
one’s Thoughts to accept, or even to pro-- 
“pofe in an Ecclefiaftical Court, the feanda-- 
lous Proof of Erection and Fyection. 

This Proof is no more certain than the: 
oa and its undoubtedly much lefss 
lawful. . Sn à SSSR 

Nothing is more natural, than the firft: 
of thefe twoSigns; provided it be excited. 
by an Object capable of fuch an Effect, or: 
or when it is produced by a Vivacity of. 
Fancy. | 

Nothing, on thecontrary, is lefs natural, 
or lefs voluntary, when it is commanded.. 
Four aged Infpectors come to a young Man,, 
as Bearers of an Order of Court, and cal-: 
ling themfelves the premier Judges of his: 
Condition, in a Place, and at ‘a Time, fit-! 
ter to difcompofe, than animate his Fancy: 
Could they defire of him a Motion, which. 
their Prefence would be more likely to check" 
than raife? And if the Congrefs, wherein the: 
Prefence and Conjun&ion of the Object: 
may more naturally excite Ability, has fo» 
feldom had the Honour of fuch a Succefs, 
how could the Hequets, and the Gayants, 
require, that Nature fhould obey their 
Command, and pay them a Homage, which 


fhe 
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fhe owes only to Freedom of Fancy, or to 
the Prickings of the Flefh? - 7. 

The Marquis de Gefvres, as is natural for 
a Man cf his Age, is fenfible of thefe Signs 
and Sallies of Nature, venit injuffa Venus, — 
he neither fears the Number, nor the moft 
crupulous Exaétnefs of Vifits : But let us 
fuppofe, that in a firft Vifit, in a Second, 
ina Third, a young Man, the beft confti- 
tuted in the World, even, in his Chamber, 
in his Bed, who fhould have Tidings brought 
him of+ the Arrival of four old Dotards, 
capable of fuppreffing that defired Token, 
that Gift of Fancy and Nature, rather than 
to provoke it; let us fuppofe, I fay, that 
this young Man was not fo happy as to 
find Favour in the Eyes of thefe Searchers, 
or that they did not find Favour in his, I 
wouldtain know what they could honeftly 
conclude or pronounce again{t him? Thefe 
Parts of his wellformd in their Confiftence, 
Number, Length, &c. have not producd 
in our Sight, the Tokens, which our Curi- 
ofity defired ; is he therefore incapable cf 
thofe Tokens? We have net found him in 
this Condition; does it therefore follow, he 
never can bein it? We have not feen him 
eredum is he therefore inerigible?. We have 
feen the Caufes of Ability, but not the 
Effects ; is he therefore unable; and muft 
bis Marriage be diffolv’d? Is it peffible for 
any- 
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any-body to argue in that Manner? willl 
any Judge be found fo hardy, as to build! 
upon fuch a Negative, a Judgment of Dif-- 
folution ? Fe 

Let us fay therefore, that this Proof off 
the two Tokens, is neither more fure, ort 
lefs defective than the Congrefs ; but lett 
us further fay, that it is lefs lawful, and! 
(under permiffion) more criminal than the 
Congrefs. All that paffes in the Congrefs,, 
is at leaft! the Effect of a lawful Embra-- 
cing, between a Wife and a Hufband ; butt 
how can People dare to maintain, that itt 
35 lawful, out of the Action of Marriage,, 
either to the Party to ufe Friction himfelf,, 
or to the Searchers to provoke him toit? — 

And indeed, to fpeak here only of the 
firft Sign (without ftretching our Thoughts: 
to the filthinefs of the fecond) this firft 
Sign muft be either natural or procured. © , 

The natural depends upon a Caprice cfi 
the Fancy, which the Will has no Come 
mand over. 

The procured, out of the Action of Mar- 
riage, is a Cre; and, upon any other 
Occafion, there can be no exciting it, ort 
even confenting to it, without finning. 

= The Council of Trent, after St. Paul, looks: 
upon thefe Rifings of the Fleth, thefe Dif- 
orders of the Imagination, as a Sin, whem 
the Confent goes along with them, or whem 
{trenuouss 
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firenuous and hearty Endeavours are not. 


made ufe of to fupprefs them. ae 
_. It is therefore true to fay, that the Con- 
grefs is only fhameful, but not crimmal,) 
but that thefe Tokens, defired by the Sear- » 
chers, are at the fame time infemouily *— 
fhameful and criminal. mae 

And yet, People give themfelves the. 
Liberty of declaiming in the Sanctuary of. 
the Tribunal, and publifhing in Writings, 
that the Searchers have Secrets for exciting Mo- 
tion, Spurs to prick the Senfibihty : That thefe 
Excitements are no Crimes, when they are made 
ufe of for the better Information of the Church, - 
and enable her to decide the Doom of a great 
Sacrament. 

What, are thefe pretended Secrets re- 
ferv'd to Men of Art? It may be faid, they 
are the Ideas.of an Orator, who wantons 
in his Declamations. But, what are thofe 
pretended Excitements, that are faid to be 
lawful? It may be faid that they are Blaf- 
phemies. When St. Thomas faid that thofe 
Movements are no otherwife Crimes, than 
in quantum ex luxuvid procedunt ; he meant 
that they are not criminal, when they 
proceed from an involuntary Impetuofity 
of Nature; but that they are Innocent, 
when they are deliberated and excited with 
any View, or for any End whatever, this 
will not be found, either in St. Thomas, or 
i C any 
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any where elfe. He never faid, that the. 
Intention, the End, the Intereft, and Ne: 
ceffity, for which a Sin is committed, hin- .. 
ders or wipes away theSin. ~ UE | 
The Infpeétion of Madam de Gefvres, de- 
manded by herfelf, and propos d by her 
two Searchers, is it a Proof any more to 
be admitted? 
Let the Infpection be ever fo contrary to 
_@hriftian Modefty, Madam de Gefvres flatly 
. declares, fuch a Scruple does not make her 
uneafy ; let t Denudation, baring herfelf 
to feveral Witneffes; let the Touch of fe- 
veral Hands be ever fo fhocking to Decen- 
ey, Civility, and good Manners, Madam” 
de Gefvres calls all this, common To- 
picks, a worn-out Veil. Further, if you | 
will believe her, the Dignity of the Sacra- | 
ment is mightily beholden to her, for the | 
Sacrifice fhe is defirous to make to it, of 
her Modefty. Weare, adds fhe, at a Bar, 
where Modefty always gives way to Truth. : 
~ Well, fo be it; well {ay no more of Mo- 
defty, fince Madam de Gefvres looks upon 
fuch Difcourfe, as a moralizing Sermon, 
which does not affect her: But then, don’t 
let her offer to us the Contempt of her 
Modefty, for a Proof of the Truth. The 
‘greater 


— 


+ Thefe are Madam de Gefvres Words 13 her Repli- 
gation, . 
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“greater Boldnefs there is, in thus expofing 
“fo freely her Perfon, the more fufpicious it 
is, and will be much more fo, when in the 
fecond Part, we fhall fhew the particular 
Circumftances, wherein it will appear, that 
fhe who makes fo little Account of Mode- 
fty, does not make over much of Truth. 

Let us now examine the Thefis in gene- 
ral: Is Infpection of the Wife a lawful, 
certain, evident Proof of the Hufband’s 
Sufficiency, or Infufficiency? 

The Queftion is not, in what Order to 
place this pretended Proof; whether it is 
to be kept to the laft, or whether it fhall 
be made ufe of previous to all others. 

This Order of Proofs, isa Syftem of the 
Brain, contrivd with a great deal of Cun 
ning: But this Syftem, which has its In- 
conveniences, is not eafily reconcileable 
with the Rules; for either all thofe Proofs, 
which are to be made ufe of in fucceffive : 
Order, are certain and evident of them- 
felves, or they are not fo: If they are cer- 
tain and evident of themfelves, any one of 
them is fufficient, without trying the reft: 
But if they are not fo, not any one of 
them ought to be admitted ; fince one, 
two, three, four Kinds of uncertain Proofs, 
cannot make up one certain one; nor are 
they, properly fpeaking, any Proofs at all, 
-efpecially in a Thing where the Condi- 

| | C 2 tion 
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tion of a Sacrament being concerned, no 
Judge can decide thereof, but by manifeft 
and infallible Proof. : | 

Fnfpection of the Wife (as hath been 

_ {hewn) was never order'd in the Canons, 
wx Decretals, for determining the Suffici- 
ency or Infufficiency of a Hufband. The 
Advocates of Madam de :Gefures, who are 
fo liberal as to allow 1500 Years to the 
Antiquity of this Proof, have not been able 
to give any Example of it. The Infpecti-. 
ons of young unmarry’d Women, accufed of 
“having violated their Vow of Virginity, e- 
wen thofe of Wives, who had madea Vow of” 
fit, and to accomplifh it, touchd with Re: 
morfe of Confcience, fought to free them-: 
felves from Marriage, and who afhirmedl 
that they were Virgins, in order to retire to) 
a religious Life, are not Examples to be pre-, 
--pos'd ; the only one which they thought: 
they had met with in Chap. Propofuiéh, 181: 
foreign to our Cafe; and if it were to be: 
underftood as they would have it, it would. 
either falfify, or be falfify’d by all the: 

eft. 

If, fince the Decretals, but before the: 
Abslition of the Congrefs, the Vifitation: 
of the Wife has been practifed, either as: 
a Preliminary tothe-Congrefs, for examine: 
ing into the Perfon of the Wife, whether: 
the did not bear in her own felf fome ob 
. ftacle: 
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fiacle to the Confummation ; or as a Pre. 
amble, which the Hufband himfelf deman- 
ded, it is very certain, that this Vifitatiom: 
of the Wife, was never admitted as a Proof, 
either of the Sufficiency, or Infufficiency 
ef the Hutband. | 

It was not at all admitted as a Proof of 
Sufficiency ; on the contrary, the Decrees,, 
and efpecially that of Langey, have decla— 
red that it was no Proof thereof. 

The pretended Lady de St. Simon was in= 
fpected, as well as the Sieur de Langey, her ~ 
Hufband. The Searchers had declar d in 
their Report that they had found both of 
them in a Condition that Man and Wife 
ought to be in; the Wife, fhe talked in the 
fame Style and Tone with Madam de Gef= . 
vrés, that if fhe ceas’d to have the Appea-- 
rance of a Virgin, it was occafiond by 


the brutal Attempts of an Impotent, and bythe 


Strugglings of a Love equally fleril and furious; 
which tried every manner of Way to fatisfe it: 
Self. Du APS was of no Ufe to the: 
Sieur de Léngey; “twas adjudged, that the: 
Condition his Wife appear’d to be in, was: 
no Proof of his Capacity; fo the Congrefs: 
was order'd ; this fame Hufband, (who car 
ried the Point, in all outward Appearance, 
in the aforefaid Infpection of his Wife,} 
was caft himfelf in the Proof of his own 
Perfon :. The Congrefs decided it againft: 
# | ogee hum, 
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him, notwithftanding the Vifitation, and 
his Marriage was made void by a Decree. 


‘It is therefore adjudged, that the Infpe- - 
Hon of the Wife is net a Proof of Sufh- — 


’ ciency in Favour of the Hufband. 

It is likewife adjudged, that it is no Proof 
of Infificiency, in Favour of the Wife ; 
for if the Infpection of the Wife, was ca- 
pable of deciding it, there had been no 
Yecafion of proceeding from the Vifitation 
to the Congrefs. All the Judgments, 
which have order’d the Congrefs, are there- 
fore fo many Prejudications, that Infpe- 
&ion was not any Proof, either pro or 
con. 


cret, to have look’d like a Virgin; and 
that the Hufband fhould have loft it, tho’, 


by the Infpection, his Wife had not had 
the Appearances of a Virgin. ‘The Con- ; 
dition would have been in no wife equal; 


all the Advantage would have been on the 
Side of the Wife, and all the Hazard on 


It had been very unjuft, that the Wife 
fhould have carry’d the Caufe by the In- _ 
fieétion, becaufe fhe might have hada Se- 


that of the Hufband: For if the Wife ap-_ 


pear'd to the Eyes and Fingers of the Ma- 


trons and Surgeons, integra & intatta, fhe 


would from thence conclude, that fhe is a 
Virgin, and her Hufband Iimpotent ; and 
if on the contrary, fhe did not appear a 

| | Virgin, 


as the Lady Langey did, and as Madam de 
-Gefores in her Memorials already feems 
prepared to fay, namely, that it was occa- 
fiond by the Attempts of an Impotent 
Hufband, and the Strugglings of a Love 
equally fteril and furious. Let us therefore 
talk according to the Rules, and fay, that 
the fame Uncertainty, which allows not 
the Infpection of the Wife, to be a Proof 
for the Hufband againft her, does not any 
more allow it to be a Proof for her againit 
her Hufband. 

An Uncerainty, founded, not only upon 
the Frauds and Juggles that may be play’d, 
but even upon the Inftitution of Nature, 
independantly of all Fraud. 


How many known Examples are there, 


and how many unknown, of Tricks: ufed 
on thefe Occafions; artificial Maidenheads, 
fatitia Virginitatis, Virginitiés made by the 


Apothecaries. Authors, Phyficians and … 


Canonifts are full of them; ’twill be e- 
 nough to remind you of two or three of 
them. ; : 
The firft, reported by Hoffienfis, of a La- 
dy, namd Cafatella, que inffrumentum funn 
adeo coardavit, quod & viro & omnibus aliis 


--inbabilis fuit fata: Sq that all the Art of © 
the Phyficians could find no Remedy for 


it, | 
| LA Another 
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Virgin, fhe would come off, with faying 


wo 
aa 
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Another is attefted by Ambrofe Perreius,, 

of a Woman, who after having lain in © 
a firft Child, fo fhrunk up her Parts, by 
Aftringents, during the Time fhe wentt 
with a fecond Child, that fhe could not be: 

brought to Bed of it, without being cut. 

Two others, one of which is certify d byr 
Riolanus de vifu, of a Woman that wass 
fan in Labour, that was fo ftreight, thatt 
the Point of a Lancet was not able tm 
penetrate ; and another, reported by Hen-- 
iy Mimkin, of a young Wench, who wass 
big with Child, and the Capacity of thofe 

Parts could hardly receive a Pea. | 
* Zacbias is fo perfuaded of the Truth off 
Aftringents, that he does not fcruple to fay;, 
that by this Stratagem, the moft abandon d,, 
moft debauch’d Strumpet, may give herfelff 
all the apparent Merit of a Virginity. 
_ This is alfo one of the Reafons, which 
«made Pontius fay, in his learned Treatife: 
of Marriage, Lib. VII. ch. 66. mumb. 7. thatt 
fallax ef in[peio an virgo fit; from whence: 
he concludes, sumb. 8. in thefe Words, ve-- 
ry remarkable for us, Si Mulier afferat fe in~ 
cognitam, Vir autem afirmat & alias non fintt 
els probationes convincentes, credendum esti 
virti 


* Facile eft per medicamenta adeô genitalia femi-- 
nea reftringi pofle, ut corruptifimum & fubagita-- 
tifimum fcortum virginem pro fe ferat. 
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viri juramento juxta, Cap. Si quis, © Cap. I. 
De frigidis, Neque obflabit, quamvis mulier. 
exbibeat fe infpiciendam © incorrupta appa-- 
reat, cm ea infpedio fallax ommino jit, ac fa- 
‘mina pofit in odium virt facile fe virginem. 
ementiri. | 

But let us away with thefe Sufpicions. 


of Fraud, and fuppofe (yet without be-- 


lieving it) that * a young Lady, traind up 1m 
5 young Laay, D 


a School of Piety, imbwd with the Principles of, 


Religion, &c. is not capable of practifing. 
fuch Arts, and of preparing fuch au Ope- 
ration for the fix Months + leifure Time; 
which fhe had, when fhe was abfent fa 


long from her Hufband, The fame Do~ — 


tor and all the reft aflure us, that even,,... 


according to the Inftitution of Nature, the » rs 
Infpection of the Wife makes. no ‘Degree 


of Proof. : 


The Phyficians, the Canonifts, hold for. 
a Rule, that in Nature, there is no certain: 
Sien of Virginity ;. that fome are Virgins, . 
C5 and. 


* Thefe are the very Words of the printed Plea. 
» + Madam de Gefvres is fo well acquainted with the - 
Uje and Effect cf Afiringents, thatin the fecond Interroe 


gutory, which fbe has caufed to be put to her Husband, . 
Art. I, IL, LIL. fhe afcribes (in very learned, tho’ very falfe 


Terms) the. fuppofed Impotence fhe accufes him of, to 
the-afiringent Medicines, which fhe fays bad been apply 
to her Husbands in aDiftemper he had.when he was. Bs 
Child. 
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and yet don’t appear fo, while others may 
appear fo, and yet are not {o. 


TE. 0 


Among thePhyficians, there is not any. 


one (unlefs it be Pineius, who, *tis faid, re- 
tracted his Opinion afterwards) but afirms» 


that Vifitation is an unprofitable Method 
of proving Virginity ; and that after a 
certain Age, there ceafes to be any certain 
Sign, by which to diftinguifh a Virgin 
from one that is not fo. 

| Zachias, after having eme 
treated the Queftion, concludes with thele 
Words, Verum his non obftantibus, prima con- 
clufio bac fit, virginitatis nulla dantur certe 
€ indubitabiles nota ; and he adds, that this 
is the Opinion of all the Moderns; he 


cites a Multitude of others, as you may | 


fee at the Bottom of the Page. 
* Du Laurent, a famous Anatomift, trea- 
ting of the Alymen and Tokens of Virgini- 


ty, affirms that heis convined by an infinite : 
‘Number of Experiments, that there is no : 


fuch Membrane as the Hymen is defcrib'd to 
be; that ifthere be any fuch Membrane, it is 


not in the Inftitution of Nature; that there- 


fore we muft look out for other Tokens of 


Virginity, 


se en A Ronan Ra, 

} Lid. 4. tit. 2. quef?. 1. num. 14. Toubert, Paré, Au- 
genius, Fortunatus fidelis, Condrochius, Nancelius, 
Viaius, Vallefius, Vincentius, Alfarius, and feveral 
ethers, fays he. 


# Lib, 7. queft. 13. pag. 356. 
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Virginity, and that he knows not of any 


fuch. . by 
+ We may likewife confult upon this 


' Head the other Anatomifts, Surgeons an 


ff 


Phyficians, whofe Names are underwritten. 
And it is fo univerfal a Truth in Phyfick, 
that it is given for a manifeft Conclufion in 
publick Vhefes, sulla dantur virginitatis fgna. 
The Canonilts likewife are convinced of — 
this Truth; Heffien/is in his Summa, fol. 83. 


Edit. Ven. and the other whofe Names are 
below. | 


Even the Decretals have exprefly de- 
clard it, nam oculus € manus obftetvicum Jape 
falluntur. 

In fhort, the moft celebrated Theologifts 


and Cafuifts have given us their Decifion 


of it. 
St. Ambrofe affirms, that it was the Opi- | 


_nion of the ableft Phyficians and Surgeons 


of his Time: Ipf archiatri dicunt non fatis 
liguido comprebendi infpedionis fidem, & 1phs 
m dicing vetuftis Doëforibus, id fententia fu- 


iffe. 

We before cited, lays. it down as a 
Principle, and from thence concludes, that 
the Infpection is of no Ule; quamuis per 
| infpettionem 


Rance 


+ Oribafius, Soranus, Fernel, du Laurent, Barth@ | 
lomée, Euftachius, de Graaf, Riolanus, Plempius, 


= 


Fabricius, Henry Minikin, Verheyen, Lanus, Dio- 


nis, Mauriccaux, and de Vaux, | 


à À 


SAME, 
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conftitutnm fit 


infpettionem incorrupta appareat ; quia bac: 
infpettio omnino fallax eff. 

Commitolus, one of the moft approv'dl 
Cafuifts ; infpethio virginis vana eft, & turpis, 


futilis & vana, quia qui eam adjicit, putatt 


dart certa figna virginitatis, cum ea non dar 
fupertoribus annis, in frequenti catu Medico— 
sum € Philofophorum Academia Patavinay, 
perfubtili inter eos doëlores habité difputationes 
Turpis, quia totius famt-- 

dia nomen, © [plendor her 
Monf: de St. Bewve, who was very welll 
Tail d in Matters of Morality, and hass 
writ concerning it with very good Succefs,. 
days thus: What I fpeak of the Infpetion off 
the Wife, and of the Congrefs, | he writt 
before the Abolition, in 1677. | it is my 


_ Opinion, wherein I am fo well grounded, that Th 


dont think that it is in a Fudge’s Power to be: 
prefent at the Encounter, and to Support, upont 
two Methods, as uncertain, as they are fhame-- 
ful and [candalous, a Fudgment, to declare ai 
Marriage nul. There is no judging by infped-- 
ang the Wife, whether the Marriage was con 
Jummated or no. | 
If Infpection of the Wife be uncertain,, 
both from Natnre, and from the Sagacity 
of Art itfelf ; if (to make ufe of Madam. 
de Gefuress Advocates own Comparifon) we: 
wander and go aftray in this Path which 
leads to the Hamlet ; it muft be concluded, 
| that. 


The Marquis de GESVRES. 6x . 
that it is no Proof to be admitted, and 
that it is buried with the Congrefs. 

To what Proof, therefore, is Madam de 
Gefvres reducd ? to that which is made 
ufe of againft herfelf. To have prov d her 
Hufband infufficient, there ought to have 
been found in his Perfon a real and vifible 
Defect, in fhort, Defect in Conformation ; 
whereas the Searchers unanimoufly own it 
to be a very good Conformation, and de- 
fcribe it accordingly. 

Madam de Gefvres's Advocates may refine 
as much as they pleafe, upon occult Impoten- 
cies, internal Incapacities ; all that is but 
Froth ; conjectural Proofs are not usd to be 
admitted here. Let them fay, that the Huf- 
bands whom the Wives complaind of in 
the Decretals, were not wanting in Con- 
formation; that thofe, who were oblig’d to 
undergo the Congrefs, were well conform d ; 
we will battle them with their own Argu- 
ment. 

The Hufbands, mention’d in fome of the 
Decretals, had a good Conformation; and 
“yet their Marriages were diflolv 4 upon 
other Proofs, it is true ; but on tother 
Side, how often has the Church herfelf 

confefs d fhe was deceiv'd, by not fticking 
to good Conformation, but giving into 
other cafual and uncertain Proofs? 


, . Thole 


LÀ 
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Thofe who underwent the Congrefs, hadi 


a manly Conformation, and yet that wass 


judg d not enough, and another Proof was; 
exacted from them, it is true; and herein 
confifted the Abufe which the Parliamentt 


_acknowledg’d, and which is at length abo-- 


lifh’d by their Order. 

Conformation is a Proof, that has its: 
Foundation in Nature itfelf. 

A Child is born with all the Parts of ai 
well organizd Body ; Nature, who ani-- 
mates all thofe Parts, affigns each its pro-- 
per Function ; all thofe Parts, born toge-. 
ther, take likewife their Growth or Dimi-- 
nution together; they increafe together in: 


_ Youth, they are at a Stay together in Man-. 


hood ; they leffen together in old Age : 
It cannot therefore be faid, without dif: 
honouring the Wifdom of Nature ; that | 
having form’d all thofe living Parts at one | 
and the fame Time, with Proportion, Con- 
fiftency, and Difpofition, neceffary to their | 
feveral Deftinations; fhe did not at the 
fame time give to each the fuitable Nou- 
rifhment and Strength for fulfilling the 
Defigns of Nature’s felf , 
We except out of this Rule, the Acci- 
dents which befal the human Body, and 
which may put out of Order the beft con- 
form: But fuppofing, according to our Sy- 
ftem, a good Conformation of Parts, witha 
laudable 
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laudable Habit of Body, that is, a found, 
whole Body; we may fay, that this Man 
is a perfeét Man, capable of all natural . 
Operations. 

Upon this Principle, every Man 1s re- 
puted able, in like Manner as every Man 
is prefum'd found of Body, if the contrary 
does not appear by fome real, vifible, and 
manifeft Defect, becaufe prafumitur in qua- 
libet caufé id quod frequenter accidere folet 
and as the Glofs upon Chap. Si quis, fays, 
vix aliquis invenitur impotens ad coeundum. 

The Perfon accufing, is to prove the Ac- 
culation, not by Conjectures, but as the 
laft Law, Cod. de probat. fays, apertifimis do- 
cumentis, vel indictis ad probationem indubitatis 
€F luce clarioribus. You accufe me of Im- 
potency, againft Prefumption of Law and 
Nature ; it therefore lies upon you to prove 
it; and this you cannot do, but by fome 
real, evident, and manifeft Detect in my 
Conformation. 

There are in Fac, no furer Rules to go 
by, in judging of natural Things, than 
_thofe of Nature’s Self. But let us fuppofe 
for a Moment, that even this Principle 
may be fometimes dubious, that there may 
be inward Fecblenefles, fecret Detects, 
- fome Incapacity within, which fruftrates 
the Capacity without; what Proof ought 
to be made of this? Will any go about to 

| | prove 
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prove an obfcure Thing, by a Proof yet: 
more obfcure; and expofe a-new, the 5a-- 
crament, to the Danger of thofe Uncer-- 
tainties, which the Order of Parliamentt 
has banifhd with the Congrefs? Two) 
Rules are enough to fettle all the Scruples: 
upon this Head. 

The firft, of two Sorts of Proofs which: 
may be obfcure, that which is moft natural,, 
and moft commonly fure, is preferable;,; 
therefore, good Conformation, which is a: 
Proof perfectly natural, and generally, it: 
not always, fure, is doubtlefs preferable,, 
both to the Infpection, and all thofe other’ 
_ Proofs, which in all Times have been found. 
to be uncertain and defective. 

The fecond, drawn from the Decretals 
themfelves, and from their Glofs, and! 
which alone can form a Decifion, viz. Of! 
two contrary Proofs, that which tends to’ 
keep the Marriage in Force, pro matrimonio, 
ought to prevail over that which 1s, contra : 
matrimontum, and which tends to vacate it. — 

If thefe two Rules do not fatisty, if ‘tis 
reply'd, that thereby the Marriage of an 
Impotent, may chance to be confirm’d, | 
aud that it is expofing a Wife, for her 
whole Life, to the moft difmal of all Con- 
ditions, the Objection may be very eafily 
and much more juftly retorted. It we re- 
vive the torbidden Practice of cafual Proofs, 

we 
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we run a much greater Hazard of diflol- 
ving, as formerly, many legitimate Mar- 
riages, and of frequently violating, by 
conjectural Proofs, the Indiflolubility of 
the Sacrament. Can any one hefitate be- 
tween thefe two Inconveniences? But the 
third Rule, already cited, and taken trom 
the Text of thofe Decretals, gives a finifh- 
ing Stroke. Tolerabilius est aliquos contra 
flatuta bominum dimittere copulatos, quam con- 
tra flatuta divina legitime conjuntos fepara- 


re. 

And by thus rejecting all thefe defective 
Proofs, we are fo far trom doing a Thing 
contrary to the Laws, contra flatuta bomt- 
mum, that on the contrary, the Civil Law 
concurs herein with that of Fefus Christ, 
for maintaining the State of Wedlock. 

Such is the wholfome Effedt of the Re- 
gulation of 1677." The Officials, well ap- 
priz d of the Wifdom of its Motives, well 
convined that the other Proofs, no lefs ob- 
{rene and uncertain than the Congres, 
were abolifh’d with it, have made no Scru- 
ple, as to the Spirit and Extent of the 
Law. The Phyficians, and Surgeons of 
greateft Note, who have made Infpections : 
and Reports in this Court, particularly, 
… fince the Profcription of the Congrefs, have 
| siven 
Le 
5..* In that Year, the Cong refs was abolifh'd in France. 
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given fufficiently to underftand, by their 
Reports, that fince the Time of that Re-- 
gulation, they have no longer any other 
‘Tokens to examine, any other Proofs to 
look for, than good or evil Conformation. 
Some of thefe fage Searchers have pri-- 
ded themfelves in declaring in their Re-- 
ports; that it was the fole Thing (Jince thee 
Condemnation of the Congrefs) which they were: 
permitted to examine. Others, without repeat-- 
ing the fame Reafon, have intimated the 
{ame Submiffion to the Regulation, by con 
fining themfelves in their Reports, io the: 
fole Examen of good or evil Conformation. 
Upon this fingle Proof, without carrying: 
their Curiofity further, they have deter-- 
min’d whether a Man was infufficient or: 
not; and “tis apparent from feveral Ex-- 
amples, that the Officials have requir d no! 
itd Proofs for pronouncing their Deci-! 
ion. ; 
If the Infpetors, who were appointed. 
in this Caufe, had imitated the Prudence: 
of thofe who preceded them; if they had 
taken care not to have gone out of the 
Bounds of their Competency ; if they h2d 
had the fame Deference and Refpect, which 
their Elders had for a Regulation, which 
was too publick to be unknown ; they would 
have held to the former Part of their Re- 
port, which, being clear, precife, and po- 
fitive, 
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itive, had been of itfelf enough to have 
decided the Thing ; and had torborn gr 
ving (by the fecond Part) Occafion of De- 
Jamation to the Parties, and Scandal to 
the Publick. 2 

We’produce four Reports, and fo many 
Sentences, which have follow d, to prove 
this Cuftom; thofe of Dubut, in 1675 3 le 
Paye, 16843 Royer, 1694 3 D'amour, 1703- 

We likewife produce other Reports, in 
the {ame Form, on which we find no Judg- 
ment at all; which makes it be prefumd, 
that the Parties abided by the Veracity of 
the Reports concerning {imple Conforma- 
tion. In none of thefe Reports, in none 
of thefe Judgments, do we find, either the 
Searchers propofing to infpect the Wite, 
or the Officials ordering it. 

In the Bufinefs of Cabu, try’d at Blois; 
in that of le Grofs, try’d at Rheims, and 
follow’d by a Decree reported in the Jour- 
nal du Palais, the Women were not vifited. 
_ We fliall now more particularly examin 
this fecond Part of the Reports, in explain- 
ing the particular Circumftances. 


PART 


a 
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Wherein 1s confirmed by particular Cirs 
cumstances what was laid down in thee 
jirft Pare by general Principles ; and! 
at the fame Time, Anfwer is mad 
vo Objections, | 


HE particular Circumftances are t1:: 
- ken from the two Reports of the 
Searchers, and from the Interroga+ 
tories; andas each Party takesits Argu- 
ments from thefe two Sorts of Ads, the 
Obfervations which fhall be made on thofe 
two Acts, will ferve at once to confirm the 
Meafures of the Marquis, and to anfwer: 
the contrary Objections. 


Obférvations on the Searchers Reports. 


The firft Part of the Reports is clear :: 
The Searchers unanimoufly atteft a good! 
Conformation, and that’s enough. 

| When: 
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_ When the Advocate of Madam de Gef- 
vres 1s pleasd to fay Configuration inftead 
of Conformation, “tis a Quibble which ought 
not to be admitted. Configuration 1s {aid 
f the Works of Art; Conformation is un- 
derftood of the Works of Nature: ‘tis the 
very Word usd in Phyfic and Surgery, 
which have the human Body for their 
Object. 

In the fecond Part of the Reports, the 
Searchers raife Doubts; but their Doubts 
ought not to detain the Judges. 

‘When the Searchers Scruple fails upon 
a Fact within their Jurifdiction and Com- 
milhon, the Judges may {cruple along with 
them; but when their Scruples relate to 
a Fatt beyond their Commifhon, theJudge 
makesa Diftinction, and goes on with his- 
Decifions. | 
- The Searchers, ‘tis true, are not bare 
Witnefles: . but neither are they Judges ; 
theirs is a third Function partaking of both ; 
they are above a Witnefs, fo far forth, as 
i examining a Fact, they give their Opi- 
nion on the Fact they have feen; but the 
Judge is above them, in that they derive all 
their Power from him, in that they can- 
not pronounce their Opinion, but upon 
what Fa the Judge marks ont to em, and 
in that the Judge is fway’d by no morecf 
thei Opinion than what he thinks confen- 

taneous 
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taneous both to the Letter of their Commif- 
fion, and to the Rules of Juftice. 

From thefe Maxims, founded upon Or-- 
dinances, it follows, | 

1. That after the Searchers have exa- 
min’d the Body of the Marquis de Gefvres,, 
and agreed that he’s well conformd, itt 
“was not in their Power to go further, andi 
fay, that thofe Conditions are not Juficient. Itt 
belong’d to them to relate the Conditions 
they had feen; but the Judge was to de-- 
cide, whether thofe Conditions are fufictent ov 
not. The Exiftence and Defcription off 
thofe Conditions regard a Queftion off 
Fa, and that is all was referd to them:; 
the Sufficiency or Infufficiency of thofee 
Conditions concern a Queftion of Right,, 
and that is what's refervd to the Judges. : 
2. They were order d to examine the 
Body of the Marquis de Gefures. Madam 
de Gefvres had exhibited againft him, thatt 
his Body was defeétive by reafon of a Di-- 
ftemper in his Infancy, and the Mediciness 
apply’ d thereunto. The Truth or Falfityy 
of this was the Object of their Infpettion,, 
and they ought to have refted there. 

They were not commiflion d to obferve: 
in the Marquiss Perfon the Effect or Ab-- 
fence of the two other Signs, 


The: 
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3. The Scruple of the Searchers is the 
more to be rejected, becaufe it tends to 
the clearing up a Thing which was not 
defir'd of them by the Official, and which 
he was very far from ordering, becaufe of 
the Impurity thereof; for, in good earneft, 
(whatever Subtilties are made Ufe of by 
the other Side) to what Purpofe do two of 
the Searchers fay, That thofe two Tokens 
having not appear d to them, they cannot 
abfolutely decide concerning his Capacity, 
but only to lead on the Judges to new Fx- 
plications upon both thofe Tokens? To 
what Purpofe do the other two fay, that 
they are of Opinion, in order to pas a Decifi- 
on, that there Jhould appear in bim fome Tokens 
of the firft Faculty; and that even thofe Tokens 
of the fit Faculty woud not be fuficient, but on- 
ly to give the Judges to underftand, that it 
was the Abfence of the fecond Sign which 
form’d their Doubts, as well as that of the 
fit. 
The Doubt of the Searchers therefore 
‘tends to an Explication, equally impra¢ti- 
able in Law, upon both of thofe Tokens, 
For, as tothe fecond, Madam de Gefores’s 
Advocates themfelves declare, that it were 
a Proof worthy of Thunder from Heaven, a 
Proof as damnable os the Sin of Onan. 


And 
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And as for the firft, it is, as P've faid be 
fore, either Natural or Provokd. 

The Natural depends upon the Capricic 
oufnefs of Fancy, and how cowd it bee 
thought, that the Judge wou'd go about ta 
exact at fucha certain Moment of ‘Time, 
in fuch a Place, in the Prefence of fuch andi 
fuch People, a Motion, which even the mofft 
vigorous Men cannot command at Pleafure:. 

The Provok’d, either by the Perfon him-- 
felf, or by another’s Hand, is a Sin, what: 
ever the Advocate of Madam de Gefures 
may think cf it. And how could it bee 
imagin’d, that a Judge fhould require fuchh 
a Proof by committing a Sin? 

4. In vain does the Advocate of Madam 
de Gefores endeavour to juftify the Search: 
ers as to the Curiofity of thefecond Signy, 

by faying that they only fpoke of it pert 
~gnodum docendi, thence to conclude the Necet-- 
fity of a Vifit from the Want of that fecondi 
~ Sign. : 
This Excufe is groundlefs; for in the Re-- 
port of the Sieurs Gayant and Marechal, theyy 
don’t fpeak at all of Infpections they fayr 
barely they ftand in Need of two Tokens, 
which did not appear to them; and (as 
fhall be feen by and by) they could not 
without Abfurdity propofe the Infpectiom 
as a Supplement of thofe two Tokens. 


The 
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The Excufe is no better, as to the Re- 
port of the Sieurs Hequet and Chevalier. It 
1s true, after having faid, that as the for- 
mer ‘Token would not be certain as to Con- 
fummation, they think it fitting that Ma. 
dam de Gefuress Body fhould be infpeéted, 
And herein their Complaifance makes them 
euilty of two inexcufable Faults. 

The one, that they thereby intimate, 
(though not in exprefs Words) that they 
ground their Doubts upon the Abfence of 
the fecond Sigh, as wellas the firfts for if 
that fecond Sign had appear'd to them, 
together with the firft, they could not, 
without Abfurdity, conclude upon infpett- 
ing Madam de Gefvres. 

The other: When they defire to have 
Madam de Gefores vifited, is it to look for 
the Proof of the firft? But they themfelves 
fay, that that firft Sign, tho’ it did appear, 
were not enough. Is it to look for the 
Proof of the fecond ? That were an Abfur- 
dity. There never remains any Foot-fteps 
of that fecond Sign ; and if there had been’ 
certain Traces, it would only have been of 
the firft. 

5. We dwell too long upon fuch Stuff; 
we will only add two Reflexions. À 
_ And firft: The Obfervations made by the 
Searchers concerning the Abfence of the 
two Signs, are all relating to Confumma- 

x tion: 
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tion: Put as thefe Conditions (of good Con- 
formation) are not fuficient to judge of Con- 
Jummation, fay: the Sieurs Gayant and Mare- 
chal, and becaufe: thefe. Tokens of Erection: 
would not be any more certain with: Refped to 
Confummation, fay the. Sieurs Heguet and: 
Chevalier. Now, thefe Searchers were not. 
_commifhon'd to examine whether the Mar- 
raige-was confummated: or not; nay, this. 
wasfo tar from being the Bufinefs of their: 
Commuhon, that to {peak according to» 
the Rules, it-is not the Bufisiefs of the ve-. 
ry Caufe; as fhall more at large be ex-. 
plain d hereafter. 

Secondly, The Congrefs is abolifh’d ;, 
and yet what thefe Searchers defire, is an. 
Opportunity either to revive the Congrefs, , 
or to introduce.a new Kind of Proof, more: 
unlawiul,and confequently more impractica-! 
ble than the Congrefs... The two Signs are: 
never allowable: but in the Action of Mar 
riage; out of the nuptial Conjunétion-State, ,. 
it-is:criminal to excite them; therefore it: 
is.true to fay, that the Idea of the Search-- 
ers tends to the: Congrefs, or to a Proofi 
worfe than the Congreis it felf. | 

What: therefore is the Right and Duty 
of a Magiftrateon this Cccafion? To:fez. 
parate in thefe Reports what is the Objeétt 
of the Searchers, from what is not; whatt 
is furheient, from what is {uperfluous; what: 

| 185 
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is regular, conformable to Purity of Difci- 
pline, and the Intention. of the Regulati- 
on, from what is irregular, contrary to Re- 
ligion, and manifeftly tends to elude the 
* Regulation. | : 

Had the Searchers ftuck to the-firft Part 
of their Reports, and gone no farther, it 
muit be confefsd it had fufic'd; it was 
clear, it is explicite, it leaves no Doubt. 
"Twas enough that the Searchers faw in 
Monfieur de Gefvres no Want of Conforma- 
tion, no Obftacle to the conjugal Duty ; 
ma Word, no Mark of Infufficiency. Jf 
they were pleasd to go farther, to add a 
fecond Part to their Report, to defire Con- 
ditions which they did not fee, that was 
beyond their Bufinefs ; they were commif 
fion'd to’ examine the Signs’ of Infufficieh- 
cÿ, if there were any fuch, and not look 
for Signs of Sufficiency, which the Judge 
did not direct ‘em to do. Inftead of find- 
ing any Defeat, any Token of Impotency, 
they found him well conform’d. There 
their Funétion is fulfill’d. The fecond 
Part muft be cut off, as vicious and fuper- 
fluous, vitiatur © non vitiat. | 

Monfieur de Gefvres, we are told, is not 
accus d by his Wife of Infufficiency, but Fri. 
gidity ; the Searchers have found him in 
an actual State of Frigidity, and for that 

es, D 2 - Reafon 


* He means the Regulation of 1677 abolifhing the Congrefs. 
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Reafon have defird: at leaft the firft Sign. 


and as onone Side that firft Sign would be 
yet but a Prefumption, and on the other the 


fecond would be impracticable, they have 


conduéted the Judges, by their Way of Rea- 
foning, to the Infpection of the Wife. 
An|w. Madam de Gefvress Advocate fure 
mutt not have read‘her Brief, or has for- 
got the Tenour of it her Action 1s ex- 
prefly for Impotency ; ‘there's not the leaft 
Word of Frigidity. She is fo hardy as to 
advance, that the Duke of Tremes had 
Knowledge of this fupposd Impotency be- 
fore his Son was marry'd; fhe afcribes it 
to a Diftemper in his Infancy, and to fome 
Medicaments then applyd thereto; the 
Interrogatories which the exhibits to him, 


the Sentence which orders the Infpection, ! 


all turn upon a formal Accufation of Im- 


otency. 
The Objection therefore being untrue 


in Fact, and the Searchers Report being re- | 


lative to the Interrogatories, it was a real 


and apparent Impotency they had to fearchs, 


an -confequently having found a faultlefs 
Conformation, they had nothing to do with 
any Thing elfe. 

_ Neither-is the Objection jufter in Law ; 
tis a Sophifin to pretend, that the Word 
Frigiditas fignifies only a Privation of Mo- 


tion. 
Under 
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Under the Title de frigidis & maleficiatis, 
the Compiler of the Decretals has compre- 
hended all the Kinds of Impotency, whe- 
ther natural or accidental ; whether that 
which is-owing to fome foreign Caufe, or 
that which is occafiond by an all Confor- 
mation ; and for this Reafon Antonius Au- 
guflinus added to the Title de frigidis & 
maleficiatis thefe Words, Sew impotentia coeun- 
di, as Terms really fynonimous. The Ro- 
man Correctors, and M. Pithou, have made’ 
the fame Addition. 
~ All the Canonifts and 'Theologifis re. 
ject this chimerical Diftinction of Frigidity. 
and Impotency. | 
 * Frigiditas fay St. Thomas and Cardinal 
Cajetan) ex defeu nature incurabilis divimit. 
Soto, a Theologift of the Council of 
Trent, + Nomine frigiditatis omnis. impotentia 
gua a naturd competit, intelligitur, non acci- 
“dés que tranjit, fed complextonis natura- 
1s. | 
Navarre fays, after (St. Thomas and St. 
Antonine,) || Ad impedimentum frigiditatis re- 
ducitur omnis nature defettus. 


3 #The 
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* Tertia parte, D. 58. Art. x. 
Ÿ In 4 Diff. 34. 9. 1. Art. 2. 
| Tom. de Sacr, 6. 22. nim. 154. 
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* The Canonifts and Theologifts own no: 
other abfolute and perpetual Impotency,, 
but that which proceeds from a |Detect of: 
Nature, or which is occafion’d, by fome Ac: 
cident, both equally incompatible with a, 
good Conformation. ae 
+ But, fay the other Side, the. Searchers, 
faw notin the Marquis de Gefvres the To. 
kens they defire with a good Conformati-: 
on; || therefore they have feen him in 4. 
Condition of Frigidity. | 
This pleafant Sophifm.is wrong plac ds, 
‘itis ridiculous to fay, that not to be actu-. 
ally in that Condition, is to befrigid. 
Impotency, Frigidity: The Words are in-- 
different ; the Queftion now is not about: 
the Name, but the Proof; and Madam de: 
Gefvres not having been ableto find any 
Thing in Conformation, but what makes: 
for her Hufband, fhe ought to own, that: 
fhe is deftitute of Proof, and that all the: 
Proof is again{t her. ! 


* Silveft.v. matr. queft. 16. cb. 18. S. Bonay. in 4 
Dift..34. Arts 2-90 1. \ 

+ Bafile Ponce, lib. 4. c.:60. 

H Conink, difp. 31. deimped. matr. lib. 6, 7. 
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Obfervations upon the Interrogatories. 


Madam de Gefures exhibits a great ma- | 
ny Interrogatories to her Hufband, which 
in Subftance are, That fince their Marri- 
age, which was folemniz d in Fine 1700, 
till March 1712, when fhe left him; ex- 
cept {uch Times when he was abfent, ei- 
therin the Army or ‘at Court, he has al- 
amoft always lain with her, and in the fame 
Bed; that he has’ continually try’d his ut- 
moft Endeavours to confummate the Mar. 
“riage, but without Effect. Thence fhe in- 
fers he is impotent; and, to prove it, de- 
‘fires that fhe may be infpeted. She rea- 
fons thus: You have usd your Endeavours 
upon me to no Purpofe ; therefore you are 
impotent: No Judgment can be made of 
your Condition by in{pecting ‘your Body, 
fince the fame Searchers who found ye well 
‘conform’d, have declard that is not enough. 
You fhall therefore be judg’d by my Body, 
becaufe T fhall be’ found to be a Virgin. 
‘You have affirm'd, that you have confun- 
mated Marriage with me, and I carry a- 
bout me the Proof of ‘the contrary to re- 
fufe this Proof, is to fear a Detection ; and 
to fear a Detection, is owning a Guilt. 

This is certainly the Argument of Ma- 
dam de Gefvres, ftated in its full Force; 

#47. - nor 
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nor can we be reproach’d with weakening: 
at in the leaft. 

The Marquis de Gefvres may eafily fay, 
that, ftrictly fpeaking, this 1s not the 
Point in Queftion, that from Failure off 
Confummation to Want of Power, is no ne-- 
ceflary nor conclufive Argument ; that tho) 
it were true, and that it was an Axiom, ab) 
au ad poffe valet confequentia, the Propofi-- 
tion is not convertible; and that it is om 
the contrary true, à nou actu ad non poffee 
non valet confequentia, that the Wife's Vir-- 
sinity would only prove the Marriage un-- 
confummated; not that it could not, om 
cannot be confummated ; that a Nullity off 
Marriage cannot be pronouncd againit a 
Hufband for not performing his Duty:; 
but that itis muft be prov'd from a real De- 
fect in his Perfon, by an inconteftible 
Proof, that he is abfolutely, indubitably,, 
and irreparably unable to perform it. 

All thefe Anfwers might be reafonablyy 
given; nay, they would be fufficient An-- 
fwers; but the Marquis de Gefvres is nott 
reducd to that Defence; and the Objectiom 
of Madam de Gefvres fhall be not only? 
confuted, but retorted upon her. 

Madam de Gefvres agrees, nay, makes itt 
Part of her Bill, that the Marquis (exceptt 
as to Abfences) has continually lain a à 

er, 
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her, and in the fame Bed. ‘This is one 
Argiunent fhe furnifhes againft herfelt. 

# The Marquis de Gefures has affirm'd, in 
a judiciary Manner, that he has accom- 
plifh’d his Marriage; nay, feveral times 
accomplifh’d it ; and this is a fecond Proof 
‘which the has rais’d up againft herfelf. 

Now, againft this two-fold Proof, what 
does Madam de Gefvres fay ? Would thein- 
fpeéting her Perfon be a certain and credi- 
table Proof? Are we to take her Word 
who propofes it? And in this Cafe, is not 
Daringnefs the Mafk of Falfhood? This 
fhall be explain’d, and it fhall be feen, 
that where there’s fo much Hardinefs,there s 
but little Truth. 

. Noéturnal Cohabitation, Cosdormition, 1s — 
a firft Proof of Confummation. “Tis a Max- 
im which the Advocate of Madam de Gej- 
ores takes Care himfelf to eftablifh, and | 
we can't do better than employ againft him 
the fame Authorities, which he thought he 
had lit upon againit us. 

Zachias reports thefe Words of the Deci- 
fion 48 of the Rote, Num. 4. Quod conju- 
ges incubuerint operi nuptial fatis probatur, 
fi conflet conjuges. habité]e in eodem leo. 

From thence the Advocate of Madain de 

- Gefvres ingenioufly concludes, that babi- 
tdlfe in codem leo, is a Proof, either that 
the marryd Couple have confummated, 
| D 5 or 


82 Th PLEADINGS for 
or have apply’d themfelves to confum- 
mate. BO Eh, | 


But without refining upon Words, incu-_ 


buiffe operi nuptiali does not barely fignity 
conatum, it fignifies the very AG; and 
that’s the natural and litteral Senfe. 

And indeed, among all the Procfs which 
make Confummation be prefum’d, the 
Doctors declare, that the Proof ex concu- 
bitu in uno eodemque leco, is the ftrongeft, 


neque prafumptio, fed plena probatio, becaufe., 


there can be no real Proof of Non-Confum- 
mation. | | 

The learned Soto, a Theologift of the 
Council of Trent, fays pofitively, it is im- 
poiible to prove, that a marry d Conple, 


who have fo lain together in the fame Bed, | 


have not confummated: Qudd fi in eodem 
tboro manferunt ut conjuges, negativa pars pro- 
bari neutiquam poteft. 


The Advocate of Madam de Gefvres re- 
fines upon the Doctors, and upon the Rota. : 


He guotes% formal Text of Chap. Littera 
de prafumpt. wherein the Pope decides, that 
a certain Hufband’s Kinfman being found 
in Bed with his Wife, folus cam fola, nudus 
cum nuda, it was no lefs than Adultery; 
and no other Proof was requir’d in order 
to pronounce a Divorce, This Argument 
is a fure Prefumption, violenta © certa, 
thofe are the Words of the Decretal quoted 

in 
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in Madam de Gefores’s Replication, and it 
Condormition, between Perfons who have 
no Obligations to each other, proves Con- 
fummation; 2 fortiori, between Man and 
Wife, who owe a conjugal Duty to each o- 
ther, this is the very Argument of Madam 
de Geforess Advocate. 

But how does he underftand it, and in 
what Senfe does he take it? Why, he 
would prove the Impotency of a Hufband 
by the very fame Argument which the 
Decretal, the Doctors, and himfeli, make 
Ufe of to prove Confummation. 

Tis true, he adjoins an Alternative of 
his own Invention, This proves, fays he, 
either the Confummation, or Endeavours towards 
Confummation : But where will he find, in 
any of thofe Texts, fo much as one fingle 
“Word like any fuch Idea, Ærndeavours to- 
wards Confummation ? And if, according to 
thofe Texts, Cohabitation in eodem ledo, is 
a Proof of Confummation, how can .he 
pretend ‘tis only a Proof of Endeavours ; 
that is to fay, at once a Proof of Confum- 
mation and Non-confummation? Thus; by 
fubtilizing, People fall into Contradiction. 

And where do all thefe Sophifms, drawn 
from Condormition, center? My Hufband 
bas only us'd Endeavours, and made Aitempts 
‘upon mé; and this Pll prove, by proving 
my felf a Virgin. 
| D 6 But 
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But her Council run from one Contra-. 
diction into another. In all his Pleadings, 
dna efpecially that of triennial Cohabita-- 
tion, he fays, that Efforts may disfigure: 
Virginity, and expunge the Tokens of its, 
and here he will have it, that Virginity is: 
a Proof of Efforts: What Notions! What: 
Illufions ! | 

The {econd judiciary Proof of Confum-- 
mation, is the Hufband’s Affirmation: A, 
Proof built upon the Decretals themfelves, 
upon the Authority of Doctors, and upon. 
the Reafon, quia dir caput eff mulieris ; not: 
only becaufe that Proot fat pro matitmomio, 
but becaufe there can be no certain Proof,, 
and confequently no allowable Proof of: 
€onfummation. | 

And yet,by a revers d Principle, the Ad-- 
vocate of Madam de Gefvres pretends to! 
build upon the Hufband’s Affirmation, the! 
Proof both of Failure of Confummation,, 
and Want of Power. For this purpofe,. 
fruitful in Sophifms, he beftows two on us,, 
wherein the Truth is violated both in Fact: 
and Law. 

“The firft. This is what he fays of the Mar: 
quis’s Affirmation: It mu/? therefore be prov'd,, 
that the Marquis de Gelvres bas attempted 5 
and itis not fuficient that be faysit, becaufe’tis 
taken for granted he is not to be beliewd ;, 

| thefe 
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thefe Attempts muSt be otherwife made out, than 
by bis Declaration. 
= What! continues he, is it fo incredible a 
Thing, that the Marquis de Gelvres, pafing 
whole Nights with a lawful Spoufe, fhould at- 
tempt to compleat bis Marriage, Jince by Juch 
Completion be fecur d to bimfelf feventy thoufand 
Livies per Ann. It is certain, that tho’ the 
Marquis de Gefvres bad not faid it, [uch At- 
tempts muSt have been held indubitable. 
Would not one believe by this, that the 
Marquis de Gefvoes had declard m his In- 
terrogatory, that he had made bare At- 
tempts, and usd fruitlefs Endeavours? Yet 
the Thing is juft the contrary , not a fin- 
gle Word, in all his Anfwers, concerning 
Attempts or Endeavours: He has anfwer'd, 
and very affirmatively repeated it, that be 
has confummated, that be bas performd the Du- 
ty of Matrimony. Wow therefore can Ma- 
dam de Gefvres's Advocate take upon him 
not only to divide, but to change and al 
ter his Confeffion, and to father upon the 
Marquis de Gefures what he did not fay ; 
| nay, the very contrary to what he did 
jay ? | 
The fecond Sophifm. The Hufbands 
Declaration is not to be credited, fince it 1 
taken for granted, be is not to be believ'd, &c. 
+ Tis taken for granted, that the Hu/band 
ts not to be believ'd, but where do they re : 
- | | this 
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this Principle from ? Have not the Canons: 
themielves given us for a contrary Princi-- 
ple, that the Wife accufing, and the Huf 
band denying, flandum juramento mat iti 2 

‘And what is it they would oppofe to the 
Hufband’s Affirmation ? The Intpection off 
the Wite, fay they, that mighty Argumentt 
of Virginity. 

Vain Paradox! which has no Foundati-- 
on either in the Canons or Doctors. Inthe 
Canons we dont find, that to judge of the: 
“Hufband's fmpotency, the Wite is order dl 
to be infpected; lefs itill, that againft the 
Hufband’s Affirmation, Recourfe was had! 
to fo equivocal a Proof; nay, that no 
Proof at all was allow’d, unlefs in the Ca-- 
fes mention’d in the firft Part, and which: 
have no Relation to our Caufe; for we: 
don't reckon either as a Precedent or De- 
cifion the Chap. propofui/iz, whofe falfe In-! 
duction has been fuiticiently confuted. 

The Dottors:. They are fo far from ad. 
mitting the InfpeCtion of the Wife, in: 
Contradiction to the Hufband’s Affirmati-. 
on; they on thecontrary give all the Faith, , 
and all the Credit to the Hufband’s Oath, 
and the Infpeétion of the Wife is rejected,, 
as a frivolous, ambiguous, and deceivable: 
~ Proof. The Doétors, Canonifts, Theolo- 
gilts, Cafuifts, Phyficians, and Anatomifts, 
have been cited; and *tis enough for us to 

repeat 
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repeat that Decifion of Poncius, which, in 
a few Words, anfwers all: Si mulier afferit 
fe incognitam, viv autem aftrmat, € alias nou 
fint alia probationes convincentes, credendum 
eft vivi juramento juxta caput, fi quis; meque 
vero obftabit, quamuis mulier exbibeat fe infpi- 
ciendam € incorrupta appareat, cum ea im/pe- 
Gio fallax omnino jit, © pofit femina, in o- 
dium vivi, facile fe virginem ementiri. 

The MarchionefS de Gefures lays, as a 
Principle, That her Hufband is not to be be- - 
lievd: But why is She to be believ'd ? 

She has causd her Hufband to be inter- 
rogated upon Heads and Articles. She has 
anfiver d thofe which the Marquis causd 
to be put to her; we need only pick out 
five or fix Articles, with her Anfwers, to 
judge what Regard ought to be hadto the 
Words and Offers of a Perfon, who could 
mingle fo many Falfities with fo much 
Wit. ria 
 Firft Lie Madam de Gefores, in her 
goth Interrogatory, and Art. 2. of her An- 
fwers, fays, that the only Motive which 
inducd her to bring this Action again{t 
her Hufband, was Cbedience to her Con- 
feflor s Orders, who had given her to un- 
derftand, that her Salvation was in Dan- 
ger, and who bad refus d her Abfolution from 
the Beginning of her Marriage, upon Account 
‘of the Condition in which jhe livd with ee 

She 
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She has caus’d the fame to be pleaded, any 
even printed: from the Beginning of ber Mar 
riage. “Lis an Expreflion to be obfervd. : 

She adds upon the 6th Article of hee 
Interrogatory, That fhe thought, that then 
having been before the Prieft, and receiv'd til 
Benedittion of the Church, was fuficient to mal 
bim her Hufband ; that the Fondnefs fhe phew" 
for bim, was the Effect of ber Ignorance, am 
not of the Satisfaction fhe bad receivd from 
their conjugal Usion. 

She fays farthermore upon Article XI 
That her Confcience was too much violated wher 
fhe lay with him, for her to take it Ill when by 
did not come to lie with her. Nothing more 
ingenuous, nothing more fubtle, than this 
Anfwer. | 

And yet in Articles IX, X, and XV, fhe 
fays, That not being above feventeen Tears olds 
when fhe was marry d, fhe katew not wherein th 
Duty of Marriage confifted, nor what was meant 
by confummating a Marriage; that fhe was igs 
norant of it ‘till fhe bappen'd to be at the Wed 
ding of a Lady of her Acquaintance, who ine 
formd her of a great many Things fhe before 
was ignorant of. ll 

She affirms the fame in her Anfwerss 
Article XII. 

Here are two Things, which, notwiths 
ftanding all their Subtilty, do very groflyy 
contradict each other. If our young Inno» 

| cent! 
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ent, from the Beginning of her Marriage, 
was ignorant of the Condition of Man and 
Wife; if fhe livd in that Ignorance for 15 
Months at leaft, how could fhe, from the 
Beginning of ber Marriage, be {crupulous 
about the Condition in which they lv 
rogether ? How could fhe give an Account 
of it to her Confeflor, and inform him fo 
well, as to be refus’ d Abfolution from the Be- 
ginning of ber Marriage ¢ 

If the Fa@ of Ignorance is true, the 
Refufal of Abfolution is falfe ; no body 
ean confefs what they are ignorant of; fhe 
{ little believ’d that the Failure of Con- 
fummation put her into a Condition of Sin, 
that fhe was ignorant what Confumma- 
tion meant, and thought, that shaving been 
before the PrieSt, and receiv d the Church's Be- 
nedidion, every Thing was done and con- 
fummated. | | 

If, on the contrary, the Refufal of Con- 
fummation is true, the Fact of Ignorance 
is then falfe, fince the Refufal of Abfolu- 
tion, neceflarily firppofes the Confeffion of 
a Sin, known and declar’d in its Circum- 
fiances, as a Sin. : 

Madam de Gefvres therefore lies, either 
in one or tother of thefe Facts, or (to 
peak better) fhe lies in both; the Contra- 
dition of two Faéts, is a fure Proof of a 
Lye in both. | 

It 
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It would be therefore needlefs'to make 

eflections upon the pretended Scruple o 
her Father Confeflor ; in fuch a Cafe, hee 
had been much wifer than the wholee 
Church, for the 12 firft Centuries; alll 
which Time, fhe made it a Rule to her 
felf, to difmifs all Complaints ot Huthands 
and Wives, as fufpicious, and dangerous, 
and fo never gave Ear them; but this iss 
not the ‘Pot in difpute; we are upon 
Madan de Gefvres s Contradictions. 

Second Lye: Madam .de Gefvres is {0 
rafh, as to fay, inher Petition, that the 
Duke de Tremes was acquainted with hiss 
Sons Impotency, before his Marriage ; fhee 
throws the fame Afperfion upon him in Ar 
ticles XT and XVII, of her Interogatories. 

The bare Want of Probability would be: 
enough to prove this a Lye ; + for can it be 
thought, that a Man of Honour, Fatherr 
of a Family, a Duke and Peer, a Mani 
invefted with the moft confiderable Pofts, ; 
who, in the Marriage of an eldeft Som 
whom he loves, has for the firft Objet, 
_ the Propagation of his Family, fhould be: 
capable of fo much Folly, as ‘to mary’ 
him, even tho’ he fufpected ‘him to be Im-. 
potent, much lefsif he knew him tobe os, 

yet, 


Ÿ The Duke de Tremes has two more Sons, nat much 
younger than his Eldest. 
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ret, Madam de Gefures takes-upon her to 
ay, and to repeat it in all Places, not that 
he Duke de Tremes fufpected, but that he 
cnew his Son to be impotent. ee 
: But Madam de Gefvres again deftroys her 
bye, by contradicting it ; forgetting that 
he fpoke fo pofitively to this Faét of the 
Duke de Tremes, fhe advances (by another 
[mpofture):that he feveral Times folicited bis 
Sonin Private, to do bis Endeavours to arrive 
at Gon furmmation. : | 
= If the Marquis de Gefures wereïmpotents 
if the Duke de Tremes (his Father) knew 
him-to be fo, what would have fisnify à 
thefe Solicitations? Andis it not abfurd ta 
fay, that a wife-Father. would have exact- 
ed from his Son fuch Endeavours as he 
knew would be fruitlefs ? 3 ak te 
But ‘here Wit comes to the Relief of 
Falfhood ; Madam de Gefvres had been 
fhewn by the Articles XIV, and XV, of 
her Interrogatory, how impertinent, and 
ill contriv'd thofe Faëts were; and how 
does fhe excufe herfelf? Why, fhe anfwers 
to the firt, that fhe did not fay, that the 
Duke de Tremes knew of bis Sons Impotence 
any otherwife, than by the Difcourfes which he 
bad with her upon that Subject. And what 
are thefe pretended Difcourfes? This fhe 
takes care not to let us know, for it is one 
Forgery invented to palliate another. She 
| thought 


92 The PLEADINGS for 
thought fhe had done enough, by coining a 
loofe Anfwer, to difembarrafs herfelf from 
the Objeétion. — | | 
As to the other Fact, fhe fays, cunning-- 
ly, that it is eafy to reconcile thefe two 
Articles, (namely, the Fathers knowing: 
the Impotence, and advifing the Son to 
do his Endeavours) the Duke de Tremes,, 
(fays fhe): knowing bis Son to be Empotent, fo-- 
licited bim to do his Endeavours to arrive att 
Confummation, thereby to perfuade this Refpon- 
dent, that bis Impotence would not la& long. 
She does not fay, that the Duke folicited! 
his Son, as believing his Impotence repara-- 
ble, but to deceive her the better, Ly perfua- 
ding ber, that this Impotence might not la& long.. 
But, notwithftanding the artful Turm 
that is given to thefe Anfwers, they don’t: 
bear a Face of Probability : What Illufion! 
is it to go about to make People believe,, 
that a Father, apprisd of his Son’s Impo-: 
tence, which he himfelf believ’d not cu-. 
rable (for that is the Spirit of this Anfwer) 
Should hope to deceive a Wife in that Par-- 
ticular, and make her believe, that Impo-. 
tency might be repaired by Efforts. No-. 
thing is more proper (and this is likewife 
the main Argument of Madam de Gefvres;. 
in her Replication) nothing, I fay, is more 
proper to convince a Wite of the Fruit- 
Jefhefs of Endeavours, than fuch Endea- 
| vours 
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vours themfelves: But, how diabolical is 
it, to tax a Father, of the Duke de Tremes's 
Charaéter and Quality, with hazarding, 
againft the Honour and Intereft of his Fa- 
mily, the Marriage of a Son, whom he 
knew to be impotent, even tho he might 
think his Impotence curable; the fame 
lying Spirit, which invented the Impotence | 
of the Son, has, to heighten the Story, 
forged the Privity of the Father. 
= Lye the third: Madam de Gefores, in 
Articles XX, XXI, XXII, of her‘ Facts, 
that fhe was fent to Gefvres, becaufe of the 
Rumour which began to be fpread abroad, con- 
cerning the Impotence of the Marquis de Gef- 
vres, and for fear fhe fhould complain thereof 
to ber Relations, and they fhould take Meafures 
to annull the Marriage. 

She adds in Article XXII, that the Duke 
de Tremes caufed one of ber She-Relations to 
tell her, that if fhe would Jay fhe was Jatisfied 
with the Marquis de Gefvres, and that be was 
really her Hufband, fhe fhould rettirn from 
‘Gefores. | 

The Town had heard the falfe Clamours 
that had been fpread abroad by Madam de 
Gefvres's Emiflaries concerning ber Banifhment 
to, and Imprifonment in Gelvres; but they 
had not yet heard any Mention of the ri- 
diculous Comment that is now added to 
thefe Impoftures. eae 

| $ 
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Is it true that Madam de Gefures wan 
fent to Gefvres, as into Banifhment; thax 
fhe was detam d there as in Prifon? Is it 
true, that fhe was made to go thither, tea 
hinder the Meafures that might: be takem 
about the fuppofed Impotence? ’Tis all <a 
Lye, and is happily provd to be fo, by 
the Abbot de Mafcranneys Letter, which 
fhews that the Journey to Gefures was the 
Effect of his Counfel, a Contrivance of 
Madam de Gefores’s own Family, to re» 
trieve, by good Hufbandry in that Retire» 
ment, part of the profufé Fxpences which 
the Marquis, but efpecially his Lady, had! 
run into fince their Marriage. 

When it was reprefented to Madani dé 
Geforess Article XVII, ‘that this Letter 
from the Abbot de Mafcramy was very op- 
polite to thofe Things which fhe fo. rafhly; 
fuppofes, what Anfwer did fhe make? The 
Abbot de Mafcranny, fays fhe, firprisd by 
the Difcourfe of the Duke de Tremes, mightr 
write any thing he bad a mind to. 

Wit cannot be always ready at Call’; this: 
once it fails Falfhood. The Abbot de’ Ma/-- 
cranny, Uncle and Guardian to Madam de: 
Gejvres, under whofe Authority fhe has: 
conftantly proceeded, and does ill a€tual- 
ly proceed in this Caufe, who fupports her 
- with his Intereft and Frieñdfhip, who 
fhares with her all the Sentiments of A 

Wi 
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Will, againft the Perfon of the Duke de 
Tremes and his whole Family ; for this 
Uncle, for this Guardian, to fuffer himfelf 
to be furprisd by the Difcourfes of the 
Duke de Tremes, to contrive with him to 
write that Letter:to the Marquis de Gefvres; 
‘all this is fo abfurd, fo. ill) put together, 
that in fuch an Anfwer Reafon is:wanting 
as.wellas'Truth.. ioe ; 

Yet this is the Difcourfe of our young 
Ignorant, bred up, fay they, 2a School of 
Piety, imbued with the Principles of Religion, en- 
lightened. with Reafon, and guided by the Coun- 
fel of feveral.very prudent: Relations. 

Among thole very prudent. Relations the 
Abbot de Mafcrannyis undoubtedly reckon’d 
for one. And yet ‘tis the Teftimony of 
this fame Relation, this zealous Guardian, 
which unwittingly is an Apology for the 
Duke de Tremes and his Son, againft the 
Falfities of Madam de Gefures. : 

Lye the fourth. Madam de Gefures, be- 
Heving that fhe needed only to affirm 
‘Things boldly, has taken upon her to af- 
fert, that aftringent Plaifters, apply d to. 
the Perfon of her Hufband in his Child- 
hood, had occafion’d fome Witherings and 
Dryings, which fhe exprefles with as much 
_Indecency as Untruth. This is prov’d to 
be a Lye, by the unanimous Report of the 
four Searchers, and ferves only to let the 
ud : Judges 
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Judges and the World fee the Pains Madam 
de Gefvres takes to inform herfelf, by othes 
Practices, of the Virtue and Efficacy on 
Aftringents. 

Was it in that School of Piety, that thi 
young Lady, who was, if we believe herr, 
married fitteen Months at leaft, without 
knowing what conjugal Duty meant : Dicd 
fhe, I fay, learn in that School of Pietyy 
the grofleft Terms of Confummation, E: 
rection, Ejaculation, which fhe makes a Flow 
rifh with three times in her Articles. 

It is true, in the whole Courfe of thiss 
Caufe, in all her Pleadings, in all her 
Writings, fhe tells us, that Modeffy is outt 
of the Cafe, and no Part of the Bufinefs im 
Hand : But it Truth be the Bufinefs im 
Hand, we are not to look for it in @ 
Mouth from whence fo many Lies iffue. | 

Whatever Promifes we made to be Mo» 
derate in our Terms, we cannot but calli 
Lying by its due Name, and perhaps ares 
even too moderate. . 


RECAPRITULATION, 


In Fad, the Marquis de Gefvres’s good! 
Conformation is manifeftly attefted by: 
the Searchers, in the firft Part of the Re- 
ports. 


In 
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In Law, no Proof is allowable in an Ac- : 
cufation of Impotence, except that of a vi- 
cious Conformation ; becaufe all other 
Proofs are uncertain; and becaufe Mar- 
riage, which, by its Inftitution, is indiflo- 
luble, ought never to depend upon an un- 
certain Proof. | 

"Tis much, that at the End of twelve 
Centuries, the Church fhould think of ad- 
mitting thofe Complaints, which fhe reject- 
ed before without giving Far to them. 

If the has receiv’d different Proofs in the 
Decretals, fhe has likewife own’d the In- 
conveniencies thereof. : 

As thofe Proofs were often imperfect, the 
Judgements, which the Church pafs d upon 
thofe Proofs, were only provifional; the 
Diffolutions it pronouncd, were only con- 
ditional. | 

As they were fenfible of the Irregulari- 
‘ty of conditional Judgments, they at the 
{ame Time perceiv’d the Danger of cafual 
and uncertain Proofs ; and when they made 
Diffolutions definitive, they made to them- 
felves a neceflary Rule, never to do it, 
but upon certain, evident, and infallible 
Proofs. 

Such is the true Spirit of the Church, 
fuch that of our Tribunals, in the Aboli- 
tion of the Congrefs; its Uncertainty 
caus d its Condemnation; and by the fame 

Vou. IL, E Prin- 
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Principle, all other Proofs, which are a 
ambiguous, defective, and uncertain as thi 
Congrefs, have been buried with it, 

The Proofs fuggefted by the fecond Pam 
of the Reports, are neither practicable, bry 
veafon of their criminal Obftenity ; nor tt 
be admitted, for their Uncertainty. Thi 
fecond Part is to be cut off, as null, fcandea 
lous, and unneceflary. 

The Vifitation ue the Wife, demander 
by herfelf, is rejected by all the Dotorss 
Canonifts, Theologifts, and Phiyficians, aa 
a deceivable and uncertain Proof; eithes 
gn itfelf, and (as du Laurens exprefles itt 
in the Inftitution of Nature, or for thx 
Tricks that may be made ufe of, and « 
which there have been fo many Exam 
sles. | 
The Multiphcation of interlocutory Ont 
tlers, to be executed one after another, 1 
an Idea, the Intention whereof may bi) 
laudable, but whofe Execution might b 
dangerous in the Confequence. 
It would be leading the Parties from 
Gulph to Gulph, from Uncertainty to Um 
certainty; keeping them for ever in Laws 
and opening to bold Women, a Door, tt 
procure tothemfelves, by means of fo many 
fiucceflive Procefles, the Pleafure ofa kine 
of perpetual Separation, if they could 
not obtain that of Diffolution. z 

| tow 
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How many Women are now with Impa- 
tience expecting the Succefs.of this Enter- 
prife? If Madam de Gefures fucceeds, proud 
of fuch an Example, how many fhall we 
fee the next Day, defpifing the Yoke of 
Marriage, and committing the fame In- 
fults upon their Hufbands? How many E- 
vils would this produce, to the Dignity of 
a Sacrament, to the Honour of Families, to 
the Condition of the Subject, and to the 
publick Tranquility. | 


M. Arrault, Counfellor, 


Foulon, Attorney. 
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EXTRACT 


Abbot de Mas irre 


Dated, Sept. 13, 1711. 

This Letter contains the Advice which! 
the Abbot gives the Marquis de. Gefures,, 
touching the State of his Affairs, and put-. 
ting him ina Way to difcharge the Debts,, 
occafion’d by the Expenfivenefs of the Huf-. 
band, but much more by that of the Wife,, 
fince their Marriage , after which he-con-. 
cludes his Letter in thefe Words : 


I AM of Opinion, that this Retrenchment,, 
which you muff abfolutely come to, requires: 
you to make your ordinary Abode at Gefvres,, 
with my Niece, during all the Winter, ‘till! 
Spring : 
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Spring : No doubt, fhe, and Madam de Cau- 
martin, will do all they can to oppofe it, but 
it will not be impoftble to overcome their Re- 
fiftance ; efpecially that of my Niece, by fetting 
her the Example yourfelf ; by keeping con/lant- 
ly in her Company, and never leaving her, but 
to wait on the King. As for Madam de Cau- 
martin, you need only leave ber to make what 
Noife he thinks fit, and let ber know, that 
you are both ready to feaft it away at Paris, 
provided fhe will draw ber Purfe-Strings, and 
pay down a hundred thoufand Livres, to pay 
your Debts. I'll warrant, you will bear no more 
of ber; and fol conclude, 


Your very bumble, &c. 


MascRANNY 
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©; Fusion 


Principre laid down ir 
the firft Memorial on the Behall! 
of the Marquis de GESVRES, 


AGAINST 


The Interlocutory Order demanded by 
the Marchionefs de GESVRES. | 


HE Cafe is this: Madam de Gefore 

on the 19th of Feb. 1712. prefenti 

ed her Petition to the Official, fett 

ting forth, that her Hufband is impotent: 

that fhe fhould be glad if fhe could live 

with him as a Brother; yet, for the Satifl 

faction of her Confcience, begging to hav: 

her Marriage with the Marquis de Gefures 

declar’d null, and fhe permitted to marry, 
another Man. 

He: 


Her Petition being anfwerd, and noti- 
fyd the 3d of March, 1712, fhe at firft ob- 
tains a Permiflion to examine her Hufband 
ypon Facts and Articles; wherein the de- 


{cribes the Impotency fhe accutes her Huf> . 


band of; fays his Tefticles are witherd by 
drying up of the Nerves ; and that the Parts 
are deftitute of Motion; and makes Ufe 
of the obfcene Terms, Erection and Eyacu- 
lation, five or fix times together. | 
The Official orders the Marquis de Gef- 
vresto be infpected to know whether the Im- 
potency hisWife accusd him of was real and 
manifett, fach as fhe fuppos’d it to be m the 


“Articles which fhe exhibited againft him, 


and which he was to make Anfwer to. 
As for the Infpettion of the Marquis de 


Gefures, the Searchers have unanimoully 


Ownd, that there was no Vicioufnefs of 


Conformation in his natural Parts, nor wi- 
thering, nor drying up_of the Nerves 5. 
therefore, they have not found in him any 
Mark, nor any Proof of the Impotency 
Madam de Gefures accusd him of; and the 
becomes a falfe Accufer, and cannot make 
out her Charge. 

Things ftanding thus, fhe changes her 
Battery, and, in Defpair of her Caufe, pro- 
_pofés her own Perfon to be infpected, as: 
the only. Refource for proving the reak 
_ manifeft Impotency of her Hufband, by 
a E 4 er 
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her own pretended Virginity. Let us hear 
her Advocate. Thus he {peaks: 
‘There muff be Proofs to verify Impotencyy, 
when the Wife avers, and the Hufband de: 
_ nies. Now, thefe Proofs cannot pofibly be found), 
but in the Perfon of the Hufband, or in thatt 
of the Wife: In the Perfon of the Hufband], 
when be is unnaturally forw’d, in the Wifey. 
when foe continues [Hill a Virgin. A Certif— 
cate from Bethere, that was handed about, had! 
given to underfiand, that the Marquis bore a-- 
bout bim the Piture of a Man, fo like one,, 
that it could do every Thing but fpeak. So alll 
the Recourfe of my Client was in berfelf ; andl 
therefore in a Petition preferr d by ber the 2dl 
Day of May, fhe Jets forth, that fhe is fill ai 
Virgin, and offers to confirm the fame, by be-- 
ing fearch'd and infpetted by Midwives, as u-- 
Jual in the like Cafes. | 
This Certificate of Beffere’s had been made: 
publick before Madam de Gefures carry. 
her Complaint to the Official ; and it is: 
an Untruth, that that Certificate made her 
change her Battery, which fhe did not 
change till two Months after her Com- 
plaint, and after that the four Searchers 
had -determin’d concerning the Marquis’s 
Conformation, in like Manner as Beftere 
had judg'd of it. 
All the Refource therefore of Madam de 
Gefures being, according to her Advocate, 
reducd 
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reduced to the Denudation and View of 
her Perfon, to prove her Virginity, we 
fhall now demonftrate, that this laft and 
only Support of her Caufe, is yet lefs pro- 
bable, and more falfe, than the firft ; and 
that it cannot furnifh any Proof of the 
Marquis’s Impotency, becau.e it 1s neither 
true nor probable, that a Wiles Virginity 
can prove a Hufband’s Impotency. 

By the Confeffion of Madam de Gefores’s 
Advocate, no Proofs ought to be admitted 
in this Cafe, but fuch as leave not the leaf 
Doubt remaining ; and therein he {peaks like 
all the Authors who have treated of it: 
* Si Ecclefia dubitaret de impotentid, tunc ba- 
beret locum quod non poffet feparare s, quia ex- 
poneret fe difcrimini Jeparando eos quos Deus 
conjunxit. 

Their Principle is, that the Church 
may not only err, but has oftentimes 
errd in judging of the Impediments Of 
Marriages, upon Account of Impotency, 
which they back with the Authority of In- 
mocent IIL, Chap. Fraternitatis,+ and with 
that of Chap. Canfam, where it 1s {aid of 
this Infection, || & oculus & manus fape 

Auk mea faluntur ; 

* Ifidor Pelufiota, lib. 2. ep. 218. Grave & autho: 
ritatis plenum illud eft teftimonium quod ab hoftibus 
fumitur. 

x + Gulielm. Altis, lib. 4 fumme, fol. 293. 
| Dominicus Soto in 4. Diff. 34. 4 2 
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falluntur ; the Searchers Eyes and Handis 
are oftentimes decéiv'd. LM 

St. Thomas and his Commentators: * Inn 
hoc quandoque Ecclefia errat. 

Commitolus lays down the fame Fa@&, andi 
fays it isconfefsd by all Theologifts : + Proz- 
pofitio ab cmnibus recepta Theologis : Ecclefias 
de perpetuitate Judicans impedimenti matrimo-- 
nit (he is {peaking of an Impediment thro) 
Impotency) falli pote/t & fape fallitur. Thee 
Church (fays he) is often times deceivd im 
the Fudgments fhe palles in Accufations of Im: 
potency. , 

Without going out of the Kingdom, we 
might cite an infinite Number of Prece-- 
dents, wherein the Church has been ‘de-- 
ceivd in her Decrees to make Marriages: 
null; without going very far back, thofe 
of Quelinec, Dargendon, de Brie, Langay,, 
Larcher, and Herbin, furnifh eminent Ex-- 
amples; befides others, which, by Means off 
the Obfcurity of the Parties, have efcap’d| 
the Notice of the World. 

The Bufinefs in fhort, isthis: A Marriage: 
hasbeen celebrated by the Church between: 
Perfons who petition to be feparated for’ 
Impotency; it therefore lies upon them. 
to prove, by manifeft and indubitable Evi- 

dences 
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dences, manifeflis © certifimis documentis,, 
according, to Canon 51 of the 4 Lateraw 
Council under Innocent III, that that Impo- 
tency is true, real, natural, and perpetual 5 
no Body can contest this Propofition. — 

Zachias, * Cum agitur de dirimendo matri- 
monio probationes debent effe concludentifime,, 
— wee Rota attendit prafumptiones © con- 
jelturas, | | À 

‘According tothe Summary of Chap. Ace 
cepiffi, and according to Hoflienfis, "tis 
neceflary, that indybitato modo convincatur — 
impotentia. | 

Sanichus, in Schola Canonica, Edit. 2. Anno: 
1692, Tom. 1. p. 228. €. 2. No. 1. Impedr- 
mentum Impotentiz debet evidenti proba-- 
tione & figno doceri. 

~ And for this Reafon the Judgments of 
the Church, according to the Decretals, 
and generally according to the Canonilts 
and Theologilts,are only provifional : + Cum 
appareat ex pot facto Hcclefam fuiffe’decep- — 
tam. 

Dominicus Soto, a Divine of the Council 
of Trent, || Quomodocumque feparantur : con- 
juges, fi pofea experimento comperitur, illum 
qui inbabilis judicatus eff babilem effe, vemigrare 
ad primum debet matrimonium. | 

The 
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Fhe Cuftom of this Kingdom does not 
admit fuch provifional, conditional Jude- 
ments ; and its Maxim, Res judicata pro ve- 
îtate. babetur, obliges it with ftronger Rea- 
fon not to pronounce Marriages null upon 
Account of Impotency, but upon moft cer- 
tain and indubitable Proofs, manifefiis @ 
ceitifimis documentis. 
. The Queftion therefore ought now to 
be only this, whether the Vifitation of 
the Wife, fuppofing fhe be declar’d a Vir- 
gin, is a certain and indubitable Proof of 
the Impotency of the Hufband; becaufe 
its being doubtful, is enough to caufe it to 
be rejected,according to all the Doctors, and 
even according to the Defender of Madam 
de Gefures, as we have before prov’d. 
Zachias decides, that this Proof is falla- 
cious: * Puella ab cbfletricibus reperta fuit 
virgo; Jed bujufmodi judicium eff fallax. “He 
quotes Hoffien/is, Abbas, and Lopes, and fays, 
that without Regard to a Report in the 
Wite’s Favour, the Rota confirm'd the Mar- 
riage, and rejected the Wife’s Suit. 
Certainly the Infpeétion of the Wife 
neither decides for or againft the Hufband’s 
Ability ; it did not decide for it in the AE 
fair of the Marquis de Langey; for notwith- 
ftanding that his Wife, who had accus d 
him 
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him of Impotency, was not in the Infpeti- 
on of her Perfon found a Virgin, yet her 
Marriage was declard null: The Vifita- 
tion of the Wife therefore can prove no- 
thing as to the Ability of the Hufhand. 
There are a thoufand Ways of lofing the 
Marks of Virginity, without having to do — 
with a Man; there are, in like manner, a 
thoufand Ways of recovering them again, 
when it has been really loft by having to do 
with a Man, as fhall be made appear ina 
Moment ; andconfequently Virginity may _ 
not be admitted as a Proof of the Hufband s 
Infufficiency. | 

And indeed nothing is more uncertain, 
than infpecting the Wife to know whether 
fhe be a Virgin or no. 

In the Pleadings there have been quoted | 
three Thefes of the Faculty of Phyfick of 
Paris: Nalla dantur Virginitatis figna, | 

In the Time of St. Cyprian, the World : 
was perfwaded of this: Nam & manus © 
‘oculi obffetricum Japé falluntur. And even be- 
fore that Time: Nec aliqua putet bac fe ex- 
cnfatione poffe defendi quod infpici pofit. He 
therefore rejeéts this Proof as defeétive. 

*St. Ambrofe fays,that the ancienteft and 
moft knowing Phyficians and Surgeons were 
of Opinion, that Virginity could not pof- 
fibly be known. Archiatra dicunt, non fatis 

liguido 
 * Ep. ad Svarrium 5, 1. claff. nove Edit. 
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liquido comprebendi infpeCionis fidem, & ipfi 
Medicine vetuftis Docovibus id fententia fu 
ATARI | 
De ig fame Sdint {peaking of fuch Wo. 
men, who, like Madam de Gefvres, peti: 
tion to be infpetted, fays, that they arc 
moft to be doubted of. Plus dubitandum die 
ca qua infpiciendam fe prabuerit, quam de ees 
que non fuerit infpeda. 

St. Auguffin, in civit. Dei, Lib. 1. c. 18. Ob:- 
fletrix virginis cujufdam integritatem manu vee- 
Int explorans five malevolentia, five infcitia, Jruw 
cafu, dum infpexit perdidit. 

Let not therefore Madam de Gefuresis 
Advecate any more tell us, with a romani: 
tic Air, that the Infpection of Wives (as aa 
certain Proof of their Hufbands Impoten: 
cy, in Cafe they are found to be Virgins 
is a Proof that has been admitted in alll 
Times; fince he can inftance no Infpe-. 
étions, but cf young unmarried Womem, 
that had ‘been accus’d of violating thei 
Vow of Virginity ; and fuch Infpections,, 
as the holy Fathers have condemned fon 
being defective and uncéftain Proofs, ass 
has been already fhewn. What’s beconfe off 
his 1500 Years Antiquity ? He has nott 
been able to cite fo much as one Decretal;; 
for the only one, namely that of Propo/u/fi,, 
which was made towards the End of the: 
12th Century, is abfolutely unmaintain-- 
able 3 
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able ; and whoever would go about to 
make ufe of it, as an Authority, mutt 
{hut his Eyes to the Sun, at Noon Day, 
and fay ‘tis Night. _ x 
= With what Front can they advance, that 
the Infpection of Wives has been admitted 
in all Times, and in all Ages, as a Proof 
of their Hufbands Infufficiency ; when: ‘tis 
a granted Point, that during the frft fix 
Centuries, the Church knew nothing of 
Impotency’s being an Impediment ; and 
fince this fame Adverfary has been con- 
vinc'd, that to thofe fix Centuries muft be 
added fix more; and fince there is not any 
one Decretal thro’out the whole Title de 
frigidis, that does order the Infpeétion of ° 
the Wife, as a Proof of the Ability or In 
ability of the Hufband. a 

* Zachias: There are not (Lays he )' any 
certain Marks of Virginity, to know whether 
it bas been violated or no; this, adds he, zs 
the Sentiment of all the Phyficians and Surgeons 
that bave lately written, acceptifima eff bac 
conclufio recentioribus omnibus : He cites Fu- 
bart, lib. 5. of vulgar Errors, c. 4. Perreius, 
L derenunciatione. -Augenius ep. 1. 3. ¢. 2. For- 
tunatus fidel. 1.3. de relat. medic. c. 1. Condro- 
chius in methodo teffificat. c. 11. Nancelius 1m 
Anologia, lib. 7. part. 3. problemat. 5. U lains 
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in uteribus mulieribus, c. 6. Vallis de facra phii. 
lofophia, c. 25. Vincentius Alfatius de quajitiis 
per epiftolas centur. 4. and Jeveral other very) 
learned Phyficians, (adds Zachias ) which II 
could name, and among the Lawyers, Cujass 
17. obfervat. c. 20. reported by Sanches, 1, 71. 
difp. 113. num. 10. 

Cypraus de Jponfalibus, cap. 13. fed sx. 
Omnium Dodorum judicio fape manus & ocu-- 
li fallunt, 9 indicia virginitatis à certitudines 
abfunt, quod hac figna facile imitari, © men-- 
2712 famina pofint, & viris fucum facere. 

Other Phyficians, Surgeons and Anato- 
mifts: Dulaurens, a famous Anatomift, lid. Jie 
4. 13.p. 366.0f the Hymen, and the Marks off 
Virginity, aflures us, that he is convinc’d,, 
by a great many Experiments, that there: 
is no fuch Membrane as the Hymen, is de 
{crib’'d to be; and that if fuch a one 15: 
found, it is not in the Inftitution of Na-- 
ture; that thus we muft look out for o-. 
therMarks of Virginity, and he knows off 
none. 

Diamerbroeck, 1. 1. c. 26. p. 149. relates the: 
Doubts of Ortbafius, Soranus, Fernel, and. 
Du Laurens ; and concludes, that there is: 
no certain Rule, whereby to judge whe-. 
ther a Woman has loft her Virginity or no. 
They furthermore cite, Gallien, Partholo-. 
meus, Enftachius, de Graaf, Riolan, Plempius,. 
Fabricius, Henry Minichen, Veribeien, and of 

late, 
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late, Lami, Rhofne, Dyonis, Mauricean, and 
Devaux, who all affirm, that there is no 
certain Mark of Virginity. | 

Lami, in his Anatomical Difcourfes, 2 d. 
Edit. p.184. One can hardly ever certainly 
Licw that a Woman is not a Virgin, uulels fhe 
has bad a Child, or bas been too much de- 
bauch'd. 

Rbofne, a famous Phyfician, Profeffor at, 
Lipfwick, in his Treatife cf the Duty of a 
Phyfician, in the publick Reports, printed 
in 1704, fays, that the Difficulty of the 
Depofition proceeds from the Uncertainty 
of the Signs: It is dificult, for Example, 
fays he, to know whether a young Woman bas 
Loft her Virginity, becanfe Virginity has mo cer= 
tain Marks, by which it may be certamly 
known. , | 

Lyonis, in his Anatomy of Man, de- 
monfirated at the Garden-Royal, Demon- 
ftration 4. p. 275, rejects the Hymen, it not 
being a Mark of Virginity ; and if there 
js any fuch, fays he, ‘tis a very narrow 
Opening, pinchd in by the Caroncult Myr- 
tiformes ; he adds, that there are young Wo- 
men, who are fo narrow, that they cant bave 
to do with Man without great Pain ; and pag. 
276, he adds, that the internal Orifice of the 
Matrix fouts itfelf, after Coition, fo very clofe, 
that the mimmef Thing cannot enter, and D. 

277> 
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277, the Neck, as well as the internal Orifice 
Jhuts itfelf again, poft coitum. 
Mauriceau, in his Treatife of the Di: 
{tempers cf Women, « 6. No Women, bi 
they of what Age they will, bave any Marik 
whereby their Virginity may be gue[s dy befideri 
the Caroncuh Myrtitormes, which make thy 
Neck. of the Matrix more narrow + I fay, guefs cd 
and not known ; for often the W indings and Fra 
ces of the Vulva are as bard to know, as than 
of thofe three Things mention d in Scripture. 
_ Devaux, Provoit of the Company of Suz- 
geons, at Paris, in his Book of the Art op 
making Reports in Surgery, primted im 
_1703..¢. 20: p. 420. Among all the Marks 
which Authors bave given of Virginity, theree 
gs not one abfolutely certain and indulitable..: 
He afterwards contutes Severin, Pineau, andi 
all the others that fay there are Signs olf 
Virginity, and concludes, p.429. That the 
most certain Signs to judge of the Virtue off 
the Sex being of fo little Certainty, as they real: 
ly are, for the Reafons which bave been al:- 
ledg'd, the Fudges of Contefts upon fo nice at 
Point, ought to follow the Advice of Subifius:;; 
and Chap. 21. p. 432. The Signs of Virgi- 
mity ave very obfcure and very equivocal, ass 
may be feen in the preceding Chapter. : After 
this, can any one be of Opinion with, the 
Defender of Madam de Gefures, that. the: 
V ifitation 
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Vifitation of the Wifé cannot leave the leak. 
Doubt of ber Condition remaining? . 0 
“Ys this Defender of Madam de Gefures 
to be credited, when he calls all the lear- 
ned: and fkilful Phyficians and Surgeons 
that ever were, capricious Speculators, to the 
Intent, that the Pineus’s and Heguct's alone 
may pafs for Apollo's and FE fculapius s, to 
whom all muft give Way? He’does not 
even xegard Solomon, who places Virginity 
among the Things that cannot be difco- - 
verd: According to the Hebrew Text, 
Fiam viri in virgine, vel in adolefcentula , as 
the beft Commentators, as well, antient 
a$ modern, have underftood that Text. 

Cypraus, before cited, aflures us, that “tis 
the unanimous Opinion of -all the Doctors 
of Phyfick (Omnium Dottorum judicio) that 
there are no certain Signs of Virginity. 

De Reves Francns Medicus. LE. Cui Titulus : 
Elifius jucundarum queftionum campus. q- 39+ 
num. 29. alfo fays, that ‘tis the Opinion 
of allthe Phyficians; contclufio omnium Me- 
dicorum votis confirmatas fignum Jcalicet vue 
ginitatis nullum certum proprium dari, quibus 
€ mos affentimur. He afterwards rejects all - 
the pretended Signs of Virginity, which 
he calls Follies and Trifles, muge, and con- 
cludes, that the Vifitation of the Wife can- 
‘not produce the leaft Probability belie | 

| tne 
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the Judges: Nec illa infpectio aliquid probax. 
bile apud judices convincit. 

Fle Doctors of: Law have the fame 
Thought of Virginity : Cas, upon Chap». 
Propouiffi, and im Lib. 17. of his Obferva:- 
tions,, c. 27. Tagereau, c. 4. Hotman, c. 3}. 
Botertus, upon Chap. Continebatur : Hoffiens- 
fisin his Suin. Fol. 23, Venice Edition; Fee 
viet Of Abufe, c.14. In Anne Robert, thee 
Advocate of a Woman, who accus’d her 
Hufband of Impotency, agrees, that incer= 
ta © periculofa ef viftationum fides; andi 
“tis this Uncertainty that causd the Or 
dination of the Congrefs. 

The moft fkilful Dottors, Theologifts,, 
or Cafuifts, are of the fame Opinion. We: 
may fee Sanchez, who quotes one Fragofus,, 
a Phyfician, whom we have not reckon’d! 
among thofe quoted above. oe | 

Pontius, who has the moft learnedly writ-! 
ten concerning Marriage, L 7. c. 66. mum. 2 
fallax ef infpedtio an virgo fit. The Eyes: 
and Hands are deceiv’d in it: zum. 8. Si’ 
mulier afferat fe incognitam, vir autem afir-. 
met, © alias non funt alia probationes convin- 
centes, credendum eff viri juramento juxta cap. 
Si quis, and Chap. 1. de frigidis: Neque ve- 
ro obftabit quamvis mulier exbibeat fe infpici- 
endam © incorrupta appareat, cüm ea infpefio 
fallax. omnino fit, ac pofit femina in odium 
viri facile fe virginem ementiri, The Vif 

tation 
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tation of the Wife can conclude nothing in 
her Favour. | | 
Ibid, num. 4. The fame Theologift fays, 
that Chap. Accepiffi cannot be reconcil’d 
with Chap. Laudabilem ; but by faying, 
that the Complaints of the Wife ought net 
to be hearkend to, unlefs fhe complain’d 
‘within the firft fix Months of her Mar- 
riage, and addrels d herfelf to the Bifhop, 
or to his Official. | 3 
Comitolus, one of the moft generally ap- 
prov d Cafuifts, Moral-Anfwers, lib. 1.9. 113. 
rejects the Vifitation of the Wife, as infa- 
mous, and as being uncapable of furnifh- | 
ing any Proof. The Thing, fays he, ha- 
ving been thus decided in his Time, by the 
whole Univerfity of Padua: Infpedio vir- 
-ginis vana est & turpis, futilis © vana, quia 
gut eam adjicit putat dari certa figna virginita- 
tis, com ea non dari. fuperioribus annis in fre- 
‘quenti cœtn Medicorum Philofophorum Acade- 
mia Patavina perfubtili inter eos DoGores habi- 
ta difputatione conftitutnm fit, turpis, quia to- 
tius familia nomen © Jplendor fœdaretur. 
It is not true that this Author afterwards 
retracts what we juft now read: The Cafe 
he decides, is of a Man, who had engag’d 
himfelf to marry a young Woman, upon 
Condition fhe was a Virgin; and he con- 
cludes with the Authors he cites, that he is 
oblisd to marry her, if fhe can prove her 
| Virginity, 
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Virginity, fine crimine © ejus infamia . Thus 
the Queftion is not concerning Virginity, 
as a Proof of the Impotency of her Huff 
band. "HN un jet 
 M.de Sainte Beave, a very fkilful Doétosr 
in Morality, Cafe 83. Tome 1. of his Re: 
folutions, printed after his Death : What, 
fay of the Vifitation of the Wife, and the Conr- 
grefs, [he writ before the Regulation ‘of 
1677.) ‘tis my Opinion, in which I am Jo well 
fied, that I do not think it in the Power of ca 
Fudge to a contrary-to it, and to Jupport upr- 
on two Means, as uncertain as they ave fhamee- 
ful and indecent, a Fudgment in Declaration o}f 
Nullity of Marriage Tt cannot be judg ad 
by the Infpettion (of the Wie) whether thee 
Marriage bas been confummated or no. À 
Befides, the Phyficians and Canonifts a+ 
‘grec, that there are a great many made 
Virginities, and that 2 %s plurima  funti 
-commenta : They bring a hundred Exampless 
of this. | 6 : 
 * Ambrofe Pareins relates, that a Woman, 
at the fecond Time of her being witm 
Child, had fo contracted her Parts, by A-- 
ftringents, that they were forcd to make: 
an Incifion, to deliver her of her fecondi 


Child. 


Riolans; 
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* Above are cited the Books, wherein thefe Authors ad- 
vance what they fay they have feen. 
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Riolan : That at Paris he faw a Woman 
brought to Bed, who was fo ftraight, that 
the Point of a Lancet could not enter. 

Hemy Minichin : That a young Woman 
was brought to Bed, whofe Parts could not 
admit fo much as a Pea. | 

Reïes, citing Nicole, fays, that the Ma- 
trons having deliver d a Woman, made her 
io ftraight, that fhe was no longer in a 
Condition to fuffer the Company of any 
Man ; and he quotes from Prneus, that a 
young Woman, who had had a Child be- 
fore {he was married, had fo ftraighten’d 
herfelf, that her Hufband fwore he found 
her a Virgin. Finally, he condemns Az- 
genius, for having given the Particulars cf 
thofe aftringent Remedies: Que enim, lays 
he, wefas fcire, nefcive necelle est. 


Cypraus: bec figna imitart © mentiri fomi- 


ne &F viris fucum facere polf mit. 

- Zachias, in the Place before-mention’d, 
fays, that “tis eafy fo to contract the Parts 
by Aftringents, that the moft profligate 
Strumpét may pafs for a Virgin: facile est 
per medimenta adeo genitalia fœminea reftyingt 
poffe, ut corruptifimum © fubagitatifimum 
[cor tum virginem pre fe ferat. 


The Example cited by Ho/ffenfis, an Offi- 


cial, and learned Cafuift, would alone be 
fufncient to confirm this Truth, fuit in Pe- 
demonte gquadam Domina Caratalla nomine, 
: oe gue, 


~ 
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que inflrumentum funm adeo coardavit, quon 
& viro & omnibus aliis, inbabilis fuit fair 
nec poflea potuit adjuvari per aliquem medéi 
cum. | 

St. Ambrofe, in the afore-cited Epiftle 
has the fame Thought, and exprefles 1 
with a great deal of Energy, facilius eS wi 
refutet quod nunquam fecerit, quam quod fe 
cerit. | 

It is, fays he, more eafy for a Woman ti 
make herfelf feem a Virgin, when fhe is nott 
than to make herfelf feem deflower d, when fl) 
really is. 

Doctor Pontius, above-cited, affirms thx 
fame ‘Thing of factitious Virginities. 

* In fhort, no-body is ignorant, that Nai 
ture is perpetually at Work, efpecially 1 
young People, to repair the Solutions c 
Continuity. LE 

For this Reafon, independant of thi 
Uncertainty of Infpeétion, a Hufband 11 
concern’d to oppofe the Search of his Wife 
efpecially if they have been feparated fon 
a Year; during which Time, both Nature 
and Art may have been endeavouring ati: 
Reparation ; befides that, the Ignorancy 
and Covetoufnefs of Matrons, have in all 

Timess 


an one = me 
| # Mauriceau, above-quoted, fays, the interual Orifie: 
of the Matrix fhuts itfelf again poit coitum : Whict! 
is an Anfwer to Meflire Begon’s Replication, than 
Aftringents can only clofe the exterior Surface. 
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Times made the Truth of their Reports 
very queftionable: Befides, it has been ob- 
ferv'd elfewhere, that Madam de Gefvres is 
not unacquainted with aftringent Remedies 
for contracting the natural Parts. 

Tis Notorious, what is faid thereof in the 
Memoirs of C. D. R. and in the Poet Ovid, 
Pot aliquot luces, ita cun@a premuntur & apta 
in fefe redeunt. Quid? cum res juvatur : nam 
rimam fota flringunt fucifque coercent. 

Prophane Hiftory, and even Fable, fhew 
us how offenfive the difcovering of a Wo- 
man’s Nudities were to the Beholder; and 
of this we have an Example in the purcha- 
fing of Slaves. Seneca {peaks thereof ‘with 
Indignation : muda fletit in litore ad fa/hidium 

a pape eis pen eget: 
emptoris, omnes corporis partes © infpeda & 
contrattate funt. : 1 

* The Roman Law, both old and new, 
concur in exempting Wives from Vifitation, 
even tho it related to their Marriage, and 
this, becaufe they would not violate their 
Honour! Ought: our Laws to make more 
free with the Sex’s Modefty ? ©: i 

In the fix Reports, made in this Offici- 
alty, and which are cited elfewhere, the 
Wives were not vifited, tho’ in four of thofe 
Reports, they pretended to be: Virgins,’ 
Bevo. IT. lé The 
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* Juflinian : quod in‘fœminis.etiam antiquis im- 
pudicum vifus eft. | 
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The Examples, which Madam de Gefvres?s 
Advocate quotes before the Prohibition obi 
the Congrefs, prove nothing, fince he a:- 
grees, that the Congrefs ought to be prece:- 
ded by the Infpection of the Wife.: Tiss 
therefore an Argument, that the Infpettiom 
was not thought fufficient for proving thee 
Ability or Inability of a Hufland, whickh 
is obvious in the Tryal of the Marquis dée 
Langey. | 

The Defender of Madam de Gefures 
owns, that in Chap. Laudabilem, norin no 
ather of the Title de Frigidis, there is anyy 
Mention made: of infpecting ,the Wife, im 
order to aflertain the Ability of ‘the Huf- 
band; he therefore muft -confefs it is nott 
Canonical, tho’ he has boldly affirm’d thee 
contrary over and over. : 

In the fecond Memorial, Anfwer has 
been given to all the Examples reported! 
hy Meflire Begon, concerning Officialitiess, 
and fovereign Courts, as well before, ass 
fince the Congrefs; and it has been made 
appear, that not any ‘one of them is for 
him. 
; Ÿ We ‘have elfewhere quoted three Caz. 
‘nos in. Chap. de Droit, which, at leaft, im 
port, that the Hufband muft be believ dl. 

whem 
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en 


‘* Thefe Chapters are, Si quis, Accepifti, and ‘Contr 
Hebatur, LT 
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when he fwears he has confummated ; and 
is plain from Pontius, lib.7.c. 63. num.s. 
that this is the Sentiment of the Canonifts, 
Innocent, in c.s. prima parte, num. 4. Fobn 
Andreas, num. 9. Butretus, num. 35. Verfu 
quandocunque probant de Reflitutione Jpoliato-. 
zum. Abbas, in ¢.1. mum. 3. de clandeft. de: 
fponfat. Panormitanus c.1. num.3. de clandef. 
nupt.Rota apud Farinafium, vol. 2. concil. dec- 
gs III. € decis 112. num. 6. 

Dominicus Soto, a Divine of the Council 
of Trent, who Mr. Pithou refers to, as ha- 
ving very learnedly treated of this Mat- 
ter, that even Condormition alone makes it 
impoffible to prove non Confummation, * Si 
autem maneant in eodem thoro ut conjuges, ne- 
gativa pars, Confum matio probari neutiquam 
potest. 

“Madam de Gefvress Advocate therefore 
goes about to prove what cannot be prov d, 
{uppofing a Man be made like other Men. - 

The Glofs upon Chap. Si quis: Quia fuit 
fola cum folo creditur cognita ab apfo. 

What then is become of the pretended 
Proof of Madam de Gefvres’s Virginity ? 
That infinite Number of Theologiits, Ca- - 
nonifts, Phyficians, Surgeons, Anatomifts, 
and evn the moft enlighten’d Fathers of, 
the Church, St. Cyprian, St. Ambrofe, St. Aw- 
| F2 guflin, 


STG 


 * Im, 4. fent. de 34 qu part 2. 
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-guflin, rejecting this Proof as fcandalous,, 
erroneous, and, at leaft, uncertain. + 
Are our wifeft Theologifts, and our befti 
-approv'd Cafüifts, to be look’d upon as 
“Vifonaries ; while the Defender of Ma- 
dam de ‘Gefures muft pafs for an Angell 
-dropp’d from Heaven, to perftiade us what 
till now was never believ'd, namely, thatt 
Sn fpecting the Wife, is a-certain Proof obi 
the Hufband’s Impotency ; all the Doctors 
3n Theology, in Law, in Phyfick, having: 
Jook’d upon it as altogether uncertain, andi 
she :moft defective of all Proofs, and never 
-asan:abfolute and perpetual Proof of the 
Hnfbands Impotency ; common Senfe iss 
enough to enable any one to conceive, that 
Sach Infpection of the Wife may not be ad-- 
anitted for a Proof of her Virginity : ims: 
wincere mnvidiofim. 3 | 
Let the Rhetorickof Madam de Gefuresss 
‘Counfel difplay itfelf upon twenty Occafi-- 
_ .ons,(not content with four or five printed Pa-. 
‘pers, publifh’d one after another, like for 
many Gazettes, to regale the Publick'ss 
‘Curiofity for News;) he will never convince: 
the World, that the Proof of Madam de 
Geluress pretended Virginity, can afordi 
the leaft Probability in the prefent Caufe. 
$n thort, Domiricus Soto concludes, thatt 
#he Judges ought to make ufé of their ut- 
aaoft Circumfpeétion, and not to feparate: 
“married 
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married People ; but to confirm their nup-- 
tial Ties, when they meet with nothing: 
but uncertain and doubtful Proofs of Im- 
potency. Quocirca adbibenda est maxima: 
prudentia judicis, © re dubia proferenda cf 
fententia in favorem matrimonit ne dirimatur, 
alioqui fraudibus 5 dolis flernaretur via. 

If Soto has been fpeaking of abfolute: 
and unconditional Judgments, fuch as ad- 
mitted of no Return to the Nuptial Bed: 
what Certainty, and what Infallibility of 
Proofs would he not have demanded, be- 
fore he would have pronounc'd a Marriage 
Null, on Account of Impotency ? 

Is it likely therefore, that the Church 
will run the Rifque of violating a Sacra- 
ment, by annulling the Marriage of the 
Marguis de Gefures, whofe Con lo 
is perfet, and. Habit or Body very fau 
dable, and confefsd fo to be, by his An-- 
tagonifts, as has been made appear in the 
Beginning of this Memorial ; the Proof. 
which Madam de Gefures propofes of her 
pretended Virginity, being a great deal 
more defective and uncettain, than it is 
{candalous and difhonourable; and confe- 
quently, not being admittable, without 
siving Occafion to Frauds and. Deceits, as. 
Soto fays, frandibus & dolis. 
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The Caufe of the Marquis de Gefvress 


which is wholly religious, has Religiom 
wholly on its Side: * Religions gratia con 


jugia non Jolventur. 
KouULoON, Proflor. 


(ere NORRIE Sahin te be cs 
* St, Gregory, Lib. 9. Ep. 39 
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Other Prrycrpces efta- 
blith’d in the fame Memorial 
made for Monfieur the Mar- 

quis de GESVRES. 


AGAINST. : 
Madam the Marchionefs de GES VRES: 
TKIFTIGIAIS GUGIGTIIIC 001010000006 0000 0010 | 
Firft Proof, that Marriage is indiffoluble. | 


1B SUS CHRIST fpeaks thus of it, in 
St. Mark, Chap. 10. Ver..11, 12. Who- 
foever fhall put away his Wife and marry ano- 
ther, committeth Adultery against ber. And if 
a Woman fhall put away ber Hufband, fhe com- 
mittéth Adultery. And in St. Luke, Chap. 16. 
Pog ee Ver 
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Verfe 18. Whofoever putteth away his Wifes, 
and marrieth another, committeth Adulteiy:; 
and whofoever marrieth ber that is put away 
from her Hufband committeth Adultery. 

St. Paul to the Romanus: The Womar 
which hath a Hufband, is bound by the Law off 
Marriage to her Hufland fo long as be liveth:; 
but if the Hufband be dead, phe is loofed from 
the Law of her Hufband: So then, if whilde 
ber Hufband liveth fhe be married to another 
Man, fhe fall be called an AdulterefS; but 3 
her Hufband be dead fhe is free from that Lam; 
fo that fhe is no Adulterefs, though fhe be mar-- 
sied to another Man. 

St. Anftin upon this Paflaze of St. Panul 
fays thus: + Thefe Words, which the Apofilee 
repeats fo often, ave true, lively, boly, anal 
plain: A Wife cannot marry & fecond Huf!! 
band unlefs fhe be difingag’d from the firE ; phe: 
cannot ceafe to be the Wife of her firs Hufbandi 
Jo long as that fivSt Hufband is alive: Now iff 
he commits Adultery, fhe may quit bim, but berr 
Engagement win Force fall, Jo that if fhe mar-- 

ries 


Ÿ Lid, II. de Aduiter. Conjug: c. 4. Hee verba Apo-- 
floli toties rep-titar, toties inculcatar, vera funt, vi-- 
Va funt, faua funt, plana fant, nullius viri pofterio-- 
ris, mulier efle incipit, nifi prioris efle defiret : : effes 
autem definet uxor prioris, fi moriatur vir ejus, non 
fi fornicetur: licité itaque dimittitur ob caufam for- 
nicationis, fed manet vinculum prioris; proprérr 
‘quod fit reus adulterii qui demiflam duxerit etiam ob) 
caufam fornicationis. 
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vies another Man, that other Man would be an: 
Adulterer, even tho fhe left her former Hufband 
upon Account of bis Adultery, =. 
The facred Bond of Marriage cannot: 
therefore be broken among Chriftians. 

The Church has not had, nor can have: 
any Foundation for this Difcipline (au-- 
thoriz’d by the divine Law, quos Deus con-- 
junxit, bomo non feparet) unlefs Confum-- 


mation of Marriage, Copula, is not eflen- - 
tial to a Chriftian Marriage; whence it: 
follows, as the Theologifts * fpeak, that - 
Impotency is not an Impediment that can, . 
in its own Nature, annul a Marriage. The : 
Reafon of it is invincible; becaule other- - 
wife, there can be no Sacrament of Mar-- 
riage between old decrepit People. : This 
is St. Auffin’s Argument, in his Books. 
againft Fulian the Heretick. ere 
_- +The. Church would make a Mockery - 
of People, and of Sacraments, if fhe blefsd . 
a Marriage which was no Sacrament, with 
the, fame Benediction, and the fame Pray- 
ers, which fhe made ufe of to confecrate 
real Sacraments. Biel in 4. d. 34. qu. x. Eee. 
F _cefe 


RP SEP ES 


; ae! menant 
.# Dominicus Soto, in 4. fent. dift. 34. qu. r. rt. 2. 
Vinculum matrimonii jure divino & naturali eft: in: 
diffolubile. 2 On 
. + Gabriel Biel, in 4. dif. 33. qu. 1. Impotentia: 
non eft impedimentum de fe & ex natura contractus | 
impediens & dirimens.matrimonium, | Aa 
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clefia contrattum in fenibus prorfus ex natura’ 
impotentibus approbat, folemnizat, proclamat.. 
Ibidem, wifi fic dicatur (He is fpeaking of 
the Marriage of old People) Ecclefia foveret: 
peccata, in 4. d.27. qu. 1. a. 4. 518 
* A hundred Paffages might be quoted! 
out of St. Aufhin, to confirm this Truth. 
He confutes the Heretick Fulian, who de-. 
fended the Sentiment of Madam de Gefores'ss 
Advocate, among other Reafons, becaufe: 
the Gofpel had taught him, that the blef-- 
fed Virgin was St. Fofeph’s Wife, Fuliani 
maintaining that fhe was not really the: 
Wife of that Saint, becaufe there had beem 
no Confummation of Marriage between: 
them ; quia concubitus defuit mullo modo fuiffe: 
conjugium: But, fays St. Auflin, Fofepb didi 
not think he had Power to break the Bond! 
of his Marriage, becaufe he was out off 
Hopes of being able to confummate it :: 
Fofeph vinculum fidei conjugalis, non ideo ju» 
dicavit effe folvendum, quia [pes commifcendex 
carnis ablata: + The Heretick Fulian, accor- 
ding to St. Au/fin, {poke, as does Madam de: 
+ Gefvresss 


Be er pee 


* Lib. 5.in Jul. c. 12. n. 4. & cap. 16.n.62. Sines 
corporum commixtions poffunt effe conjuges, alioquim 
non erunt conjuges, ut nihil alind dicam certe cum) 
finuerent, fibique mifceri vel non potuerint, vell 
fine {pe fufpiciendæ prolis erubuerint, atque nolue-- 
rint. 

+ Lib. 5. if Julian. ©, 12, num, 46. 
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Gefvreÿs Advocate; where there is no Con- 
fammation, there is no Sacrament of Mar- 
riage. Nuptias mbil aliud-effe quam corporis 
commixtionem. St. Ambrofe : Non defloratio 
virginitatis facit conjugium, fed pattio conju- 

als. | 
* Author operis imperfedi in Math. Jub no- 
mine Chryfoftomi matrimonium non facit cot- 
tus; fed voluntas, © ideo non foluit 1llud Je- 
paratio corporis. 

Laftly, Vafquex, + the moft learned of Je- 
fuits, bears fufficient Teftimony in this 
Place, that the Doctrine of the Church 
has not alterd herein: There will not be 
found (fays he) fo much as one Catholick, who 
makes Copulam, Confummation, Part of the 
Sacrament of Marriage, unlefs it be Gratianus, 
who was of Opinion, there is no Sacrament of 
Marriage without Confummation, fine Copu- 
la, which cannot be maintained without Er- 
yor. ‘ 
| We may likewife confult the Theolo- - 
gifts cited in the Margin. : 

! | ... There 


ne mc mn 

% Lib. de inftitut. virg. c. 6. 1. 2. in Lucam, c. 2. 

+ Vafquez, de Matrimonio) difp; 2. €, 8. num, G6. 
Gt: difp. 229. c. 9. 

i Magifter fent. in 4. diff. 26. Tho. Valdenfis, Vol. 
2. de Sacramentis, c: 24. Eftius in 4 fent. dift. 26. 
c. 13 & 14. & fect. 14., be faysy, Gratianum partim 
obfcuris, partim vere perperam citatis patrum téfti- 
moniis deceptam fuiffe ut ita fentiret.. | 
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There are fome Doétors, who call this 
Sentiment of Gratians (efpoufed by Ma:- 
“dam de Gefvres’s Advocate) a Herefy ; 0+ 
thers fay ‘tis only erroneous and. rafh :; 
Vafquez gives it this laft Denomination. 

Confummation is not only no effentiall 
Part, but it is not even an integrating: 
Part, according to the fame Doétors. Tiss 
a poor Shift in Madam de Gefures’s Advo+ 
cate, to alledge the Chapter * Debitum dee 
Bigamis ; for the Queftion there is only a-- 
bout Bigamy, as an Impediment to holy; 
Orders. And this Chapter formally de-- 
cides, that altho’ there is no Confumma-- 
tion, Marriage is ne’er the lefs in Force 
upon that Account : profedo ubi deficit vite 
bujufmodi conjuges commixtio corporum, nom 
deef? bujufmodi fignaculum Sacramenti ; which 
affirms the common Opinion of all Theo- 
Jogifts. 

Of what Ufe is it to the Defender off 
Madam ‘de Gefures, to fay, that if Con- 
{ummation is not effential to Marriage, as: 
a Sacrament; at leaft, it is effential, thatt 
the married Couple have a mutual Power? 
over each others Body, and that they be-- 
{tow it upon each other; for the commom 

Sentimentt 


» 


CS 
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* The Glofs upon Chap. non enim’32: v. 2. Juliantiss 
dicebat quod non erat Verum & perfeétum matrimo-- 
nium fine commixtione carnali, in-qua opinione vi- 
cdetur fuiffe Gratianus, 
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Sentiment of Theologifts is, that the holy 
Virgin having made a Vow of Virginity, 
could not give to St. Fofepb that Power 
over her own Body; and they maintain, 
that a Maiden, for Example, who fhould 
be under a Contra&t to marry a Man, and 
who afterwards repenting of it, fhould 
make a fimple Vow of keeping her Cha- 
tity, might fatisfy both Obligations, by 
contracting the Marriage, and then en- 
tering into a Cloyfter before Confumma- 
tion, and in that Cafe, fhe would have 
contraéted a true Marriage ; quod Jane ve- 
rum effet matrimonium. Ejfius in 4 fent. diff. 
40, fed. 9. Gonttus de matrimonio, diff. 4. fed. 
2. cap. commiffum de Jponfalibus : Alexander IIL. 
fuadet cuidam muliert qua juratam fidem cur 
dam fpoponderat, fe illum intra biennium duttu- 
ram, © pofteo fai penitens propofuerat Reli- 
gionem ingredi, ut propter reverentiam Sacra- 
menti prius matrimonium contrabat, EF poftea 
Religionem ingrediatur. Pontius, lib. 1. de ma- 
‘trimonio, c. 17. mum. 8. where he cites feveral 
others. In fhort, is enough that the 
Church confers the Sacrament of Marriage 
on old impotent Men. 

Confummation not being then of the 
. Effènce of Marriage, it ought not to feem 
 ftrange, that the Church, for the 12 firft 
Centuries, (during which; it prefervd a 
greater Purity in its Difcipline) has made 

| no 
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no Separations of Marriages, on Accountt 
of Impotency. wach 


second Proor, 


HE Church did not know of. the: 
Impediment of Impotence, for the. 
twelve firft Centuries; what we juft now 


faid, may be fufficient to convince any one: 


of it; and nothing can be {aid againft it, 
but what might be eafily confuted. 

À Man mutt be of an unexampl’d Rafh- 
nefs, to affirm, as the Defender of Madam 
de Gefvres does, that the Canons, Quod au- 


tem, and Requififi, were made by St. Gree | 


gory the Great; and to pretend, that the 
latter is to be found in one of the Letters 
of that holy Pope, to St. Aujfiin, who was 


fent by him. into England, for the Conver- 


lion of part of the Inhabitants of that 
Ifland. We have all the Letters of that 
Pope, three whereof are addrefs’d to that 
Apoftle of England; in one of which, re- 
lated by venerable Bede, he gives An{wers 
to feveral Queftions relating to thofe new 
Converts; and even gives them fome Dit 


penfation touching {ome Degrees of Affi- . 


nity, which, according to the general Dif 
( cipline 
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cipline of the Church at that Time, ex- 
tended to the feventh Degree, hindering 
Marriages: Yetisthere not any mention 
made, either in that Letter, nor in any 
other, of the Impediment for Impotence: 
Thus ’tis a Falfity of the Compilers of the 
Canons, who forged that, and cited it as 
St. Gregory's. We have confulted all the 
Editions of St. Gregory, to the laft ; and it 
not being there, ‘tis an unexampl'd Peice 
of Rafhnefs to dare to affirm, that it is to 
be found therein. 

The Defender of Madam de Gefures fi- 
lently referts thefe Compilers, upon occa- 
fion of Chapter Quod autem; he :fhould 
“have faid Chapters Quod autem, Gratian re- 
lating two under the Name of St. Gregory, 
one addrefsd Venerio Caralitano ÆEpifcopo, 
and the other Revennati Epifcopo, which is 
alfo a Proof of Gratian’s Error: The Glols 
‘upon thefe Words, fcriptum ef, adds in 
Lombarda : The Roman Correttors obferve 
that thefe Chapters are fetchd from the 
Capitularies, Lib. 6. ¢. 55. caufa 27. q. 2. 
Venerio, Sc. € caufa 33. qu. 1. Revenna- 
ti. 

"Tis certain thefe two Canons are falfly 
attributed to St. Gregory ; nor can either 
begin or authorize a Cuftom,contrary to that 
which had been obferv’d in the Church 

ever fince the Time of the Apoitles. : 
i t 
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[tis confefsd that the Canon guod. pope 
Jufti, with which the Defender of Madara 
de Gefures would alfo authorize his fal{f 
Tradition, is really Gregory the fecond’ss 
taken from his 13th Letter to Boniface,’ 
Bifhop in Germany, and is to be founcd 
with the other Letters of that Pope in thw 
fixth Tome of the Council of Labbe, bu 
even this is a Conviction that the twee 
Chapters Quod autem, (which fhould. byy 
rights be but one) not being there, are ass 
falfly afcrib’d to Gregory IL. as to St. Gre. 
gory, under whofe Name Gratian relatess 
them. | 
As to Chapter Quod propofwifi, + whichi, 
it is granted, 1s by Gregory IL and which: 
decides, that if the Wife of the Perfon 2. 
bout whom he is confulted, is falln into 
fuch a State of Infirmity, as to be no long-: 
er able to perform the conjugal Duty ; af: 
ter having faid, that it were to be wifh’d! 
her Hufband would preferve Continence, , 
he permits him, in Cafe he will not fub- 
mut to fuch Continence, to marry another: 
Wite, obliging him to give all neceflary 
Affiftance ‘to the firft : Sz sulier infir mi- 
tate correpta viro non valeat debitum reddere, 


Ge 
But 
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- ‘F Caufa 32. Queft, 7, 
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But the Defender of Madam de Gefures 
fhould not have {mother’d the Obfervation 
approv'd by the Roman Correétors, that 
that Decifion is contrary to the holy Ca- 
nons, nay, even to the Gofpel and St. Paul: 
Illnd Gregori facris Canomibus, mo Evange- 
lice €P Apoftolica Dodrina penitus invenitur 
ad verfum:; nor the Remark of the Glofs, 
which affures us, that this Decifion is en- 
tirely rejected : Hoc reprobatum. 

In fhort, pofterior Decretals decide the 
contrary. Stephen IL. a Pope, who follow d_ 
Gregory IT. very nearly, does formally de- 
cide the contrary: br refponfis, to divers 
Confultations, Refp. 2. Si qui fein conjugio 
copulaverint, & uni eorum contigerit ut debi- 
tum reddere non pofit, non liceat eos Jepara- 


re. ee ae 
“It is abfolutely falfe, that there are o- © 
ther Decretals of that Pope, touching the 
Queftion of Impotency, and the Gorrectors 
of Gratian knew it. 
= It will be fufficient to refer the Defen- 
der of Madam de Gefvres to the Obferva- 
tions of Antonius Auguflimms, and to the 
Remarks of the Roman Corre¢tors, and Of 
M. Pithou, who acknowledge, that the 
Chapters Quod autem, and Requipiffz, are 
not by St. Gregory. 
Let him confult the Preface, which is 
to the Decree of Gratian, corrected by the 
Authority 


138 The PLEADINGS for: 
Authority of the Popes Pius IV, Pius V.. 
and Gregory XIII. he will there fee that: 
‘we muft not give too much Credit to the: 
Compilers, Burchard, Tves de Chartres, nor to: 
Gratian : Sape Gratianus arbitratu fuo mutat,, 
addit imminnt, compleditur quod etiam Burchar- 
dus © Tvo faciunt ; and to that of M. Pithon, 
multa in corpore juris Canonici confia Je au 
thoritate, falfo adferipta, contraria, corrupta,, 
aliterquam Junt in authenticis detorta, mendofe: 

relata: 

The Defender of Madam de Gefvres is 
as ill grounded in his Citation of the 17th 
Canon of the Council of Verberie, where, 
if we may judge by the Terms of the De- 

.claration, there is no Mention made of. 
Nullity of Marriage, but only of fimpler 
Separation, which does not include Nuility:- 
of Marriage, no more than Separation up- | 
on account of Adultery : * $2 gua mulier 
Je reclamavit quod vir [ua munquam cum ea 
manfiffet, exeant inde ad crucem, & fi verum - 
fuerit feparentur : What Conclufion can be 
drawn from this Canon, which has no 
Conformity with the Difcipline which was 
obferv'd at the Time, when they were fo 
far indulgent, towards the End of the 12th 
Century; as to permit Separation for Im- 
potence, fince there is in it neither Vifita- 
| tion, 


eee, 


* Tome 6: Concil, Labbe, pig. 1653. 
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tion, or Atteftation of feven Relations or 
Kinsfolk ? 

Moreover, this fame Council, having 
by the ninth Canon, permitted Hufbands, 
whofe Wives would not go with them into 
the Country, whither they were oblig d to 
tranfport their Habitation, for prefling 
Reafons, to marry another Wife, and this 
Difpofition being unmaintainable, no more 
Regard ought to be had to that of the 17th 
Canon, than to this. 

In a Word: This Council fhould not be 
reckon’d among the Ecclefiaftical Laws ; 
but ought to be put in the fame Rank 
with the imperial and political Laws of 
Divorcement, which the Roman Church has . 
always difapprov’d, in that they permit 
ted other Marriages, and fo much the foon: 
er, as in the Council of Compeign, held four 
Years after that of Verberie, thofe two Ca- 
nons are abfolutely rejected, the contrary 
being there decided, in the 17th and 18th » 
Canons. 

What we have faid, is more to reétify 
the Errors of the Defender of Madam de 
Gefvres, and maintain the Purity of the Dif- 
cipline of the Roman Church, to the 12th. 
Century, than for the Good of the Caufe 
of the Marquis de Gefures; for they fo lit- 
tle ought to oppofe to him thefe three 
Canons of the Decree, which we fhall af 

terwards 
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terwards explain, that there are feverail 
which formally decide the Nature of hii 
Caufe. 3 

Firft, the Canon * Si quis; taken from 
the Council of Compeigne, in 756, undezt 
Pepin ; in which affifted Bifhop George, Le 
gate from Pope Steven IT. decides, that ni 
the Wife complains of the Impotence on! 
her Hufband, and her Hufband by Oathh 
affirms the contrary ; the Hufband’s Oatth 
muft be taken, becaufe he is the Head op 
the Wife: + 97 quis accepit uxorem, © habuzit 
eam aliquo tempore, © ipfa femina dicit quood 
numgquam coiffet cum ea, © ille vir dicit quoad 
fic fecits im veritate viri confiflat, quia vir ca 
put e& mulieris, Here this Canon ends, as 
Gratian cites it; but in the Council itfelii 
this Canon ends in faying, that the Le» 
gate of the Pope gave his Approbation to 
it: Gregorius confenfit. ‘This. Canon fhewss 
that in France they then began to hearkem 
to Complaints of Impotency; but we find! 
no Examples, that any was follow’d by æ 
Declaration of Nullity of Marriage. :, 

In Chap. Accepifii, Title de Frigidis;, 
which is a Collection of feveral others, ass 
fhall be afterwards faid, we find the famee 

Decifion of the Canon above cited. Illa 
* TER ze: | | autem 
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* Caufa 38. qu. 1. 
+ Tome.6. Concil. Labbe, Pag. 1697. 
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mitem fi prior poft ainum aut dimidium ad E- 
pifcopum aut miffum proclamaverit, dicens, quod 
non cognoviles eam, tu autem contrarium affr- 
mas, tibi credendim eff, co quod es caput mu- 
ierts, quia fi proclamare voluerit, cur tam dim 
tacuit 2 Cito enim € in parvo tempore Jcire 
notuit, fi'cum ea coire potuilfes. | 
* In the third Place, Chap. * Continebatur, 
whith is by Pope Alexander III. in ‘1180. 
lecides in like Manner, by confirming the 
preceding ‘Canons, that if the Hufband 
affirms by Oath to have confummated the 
Marriage, his Wife faying the Contrary, 
he Hulband muft be believd: + Cum im 
Decretis babeatur expreffum, quod fi wir dixerit 
quod uxorem fuam cognoverit, <9 mulier nega- 
verit, viri flandum est veritati : prafato vire 
qué dicit fe smulierem illam coguovilfe, fides 
6 adbibenda, fi id firmaverit juramento. | We _ 
may fee in Pontius, that fuch is the Opt 
nion of the Canonifts, Innoc. Fobannes An- 
lreius, Butreius, Panorme, Abbas, andiof the 
Rota, according to Farinacius; he cités the 
Paflages. | eer | 

It muft be obferv’d, that the Canon & 
quis, adds the Reafon why the Hufband is 


te 


* In Appendice Cone. 3. ‘Later. an. 1179. parte 6. 
pap. 20- | À 

‘Extra de difponfat. impuber. 

‘|| Pontius 1. 7. c. 63. num.:#, 
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to be believ’d fooner than the Wife, quica 
gir caput eff mulieris ; a Realon which can: 
not be rejected, being founded upon thee 
Holy Scripture. This Maxim in Law is 
commonly known, Apertum jus dicitur quant 
do reditur ratio: The Conclufion ought tc 
follow the Principles. The Reafons rela: 
ted in thofe of the Decretals, with whiclh 
the Defender of Madam de Gefvres woul 
affift her Caufe, are of no Weight, for the 
Separation of Marriages. They make the 
Wife fay, fhe is defirous to be a Mothezr, 
fhe is defirous to have Children : Velo mar 
ter effe, volo filios procreare: A talfe Reafom. 
and which might as well caufe all barre 
Marriages to be declared Null. 

Thus thefe Decretals, tho’ fome Applii 
cation might be made of them to the 
Nature of the prefent Caufe, yet the) 
could never over-balance the Authority oi 
the three above cited, the Senfe of whicl! 
it is impoffible to wreft, being plainly in 
the Nature of the Caufe of the Marquix 
de Gefvres. 

After what we have obferv'd,* we might 


lex 
* 27. qu.2. Quod autem interrogatl de his qui 


matrimonio junéti funt & nubere non poffunt, fi ill) 
galiam vel illa alium poflit accipere, de his ita fcripp 
tum eft: vir & mulier fe conjunxerint, & pofter: 
dixerit mulier de viro, quod non poflit coire cum ea! 
fi poteft per verum judicium probare quod verum fit 
accipiat alium. Tit, de Frigidis, 
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det alone ftaying to examine the Canons, 
«which we have prov'd to have been cited 
under falfe Names, by Gratian ; but to leave 
no Scruple upon this Matter remaining, 
1. In the two Ganons, Quod.autem, it is 
only faid, that the Wife ought to -be.ad- 
amuitted to the Accufation of her Hufband, 
if by a true or a juft Judgment, fhe.can 
prove what fhe advances againft her Huf 
band: Si per verum aut per juflum judicium 
probare pofit, quod verum fit. Thefe Ca- 
nons therefore fhew,. that there muft be 
true and decifive ‘Proofs to admit-Separa- 
tion. | | 
Vhefe Proofs fhould be underftood, ac- 
cording to the Summary or Argument of 
Chap. Accepi/fi, of the Examination of the 
Perfon of the Man, per afpetlum corporis, 
and by no.means of that of the Wife; be- 
caufe, in Accufations ‘canonically made 
upon occult Facts, of which there can be 
no Proof by Witnefles ; the Perfon accus’d, 
was believ'd upon his fole Oath, and the 
Accufation was look’d upon as a Calumny, 
after the Purgations by Fire, by hot and 
cold Water, and the like, were abolifh’2. — 
Together with the Oath of the Accufed, 
five, feven, and fometimes even fourteen 
of the Kinsfolk and Relations, that knew 
him, were made to atteft that he fpoke the 
Truth, We may confult.all the apes 
0 
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of the Title De purgatione canonica ; manyy 
of which, are by the fame Popes, who des. 
cided the Chapters of the Title de Frigidisie 
the Defender of Madam de Gefures muff 
therefore agree, that the Title de purgatiomi 
canonica, 1s no more favourable to him, 
than the Title de Frigidis ; as we fhalll 

prove of this laft Title. | 
* The other Canon of the Decree, ai 
falfly afcrib’d to St. Gregory, as the twit 
preceding, is the Canon Requififti. Tt ws 
certain, that this cannot it be at all ap» 
ply’d to the Caufe of the Marquis de Gel: 
vres: The Queftion there, is of a Man ancd 
his Wife, who both complain of their Jim 
| potence!: 


—_—— aan 


* 33. queft. 2. Requififti de his qui ob caufam fri: 
gidæ naturæ dicunt non pofle invicem opera carn’) 
dantes commifceri: Ifte vero, fi ea uti non potefil 
pro uxore, habeat eam quafi fororem ; quod fi retinax 
culum conjugale voluerint refcindere maneant utriq): 
innupti: nam fi huic non potuit concordare naturaë 
liter, quomodo alteri conveniet quod fi mulier 
caufatur & dicit, volo effe mater, © filios procreare, GX 
uterque eorum féptima manu propinquorum tactis fax 
crofanétis reliquiis dicat, ur numquam per commixk 
tionèm carnis una caro faéti fuiflent, tunc videtui 
mulier fecundas nuptias contrahere pofle: humanurn 
dico propter infirmitatem carnis eorum, Vir autem 
qui frigide eft nature, maneat fine conjuge. Quod fil 
& aliam copulam-acceperit ; tunc hi qui juraverinal 
perjurii crimine rey teneantar, & pœnitentia peracay 
priora cogantur recipere connubias 9 + i] 
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potence; Non poffe carnaliter commifceri : 
They are advisd to live together like Bro- 
ther and Sifter, and not to have any 

Thoughts of other Marriages: Maneant u- 
trique innupti ; there is no Vifitation of ei- 
ther the one or the other: And in Cafe 
they would not take this Advice, he does 
not grant their Separation, till both of em 
fhali have fworn upon the holy Relicks, 
with the Teftimony of feven Relations,that 
they had not been able to confummate the 
Marriage. To conclude, he does not per- 
mit the Wife to marry another, but out of 
meer Complacency taking Pity on her 
Infirmity : Humanum dico propter infirmita- 
tem carnis eorum. Headds, that if the Hu- 
{hand marry another Wife, and has Chil- 
dren by her, he ought to return to his firft 
Wife. This therefore is nothing but a 
Provifional Judgment cer to our Mo- 
tals; there is no Mention of infpeéting either 
Hufband or Wife; they both confent to 
be feparated; and the Wife is not with- 
out Difficulty allow’d to marry again. In 
fhort, this Sentiment is only propos’d as a 
private Opinion; Videtur mulierem fecundas 
eg contrahere pole; which weakens and 
takes from this Authority, as we {hall heres 
after make appear. 


VOL. IE G Further, 
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Further, Gratian obferves that this Cea 
non is not to take Place, but when thi 
‘Huthand aid Wife make the fame Com 
feffion, Non potuiffe carnaliter commalcert, boo 
fervari pracipitur, fays he, cum uterque zder 
“‘fatetur ; becaufe if the Hufband fwears th 
contrary he mult be believd, Jardin efi 
judicio ; and confequently, according 11 
‘Gratian, even this Chapter is a Dectfico 
for the Caufe of the Marquis de Gefvres. ? 
After having examin’d the three Canon 
cited in the Decree of Gratian, we will « 
the fume by the Chapters of the Decretalss 
and it fhall be feen, that the Advocate \ 
Madam de Gefores, who has bragg’d fo low 
that they were favourable to him, deceiw 
himfelf, or meant to deceive his Reader 
Thev are centaind under the Title, il 
Figidi © Maleficiatis. Tis furprizing tl) 
“advocate of Madam de Gefvres fhout 
make a Jet of the Publick, by prepo © 
{ne them with an Ambiguity upon €} 
Word Figidity turn’d his own Way. 
He has been told over and over (tho 
does not care to hear it) that this Won 
Frigidity was only put ‘into this Title» 
the Decretals, to avoid the obfcene Term 
of Impotentia coeundi, which may: more-i 
cently be exprefs'd in our Tongue by Tr 


potency to confummate, Marriage. Ai 
J° then 
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therefore * Antonius Auguftins, the Roman 
Correctors, and M. Pithou, add to that-Ti- 
tle, © de Inipotenti à : coeundi. Certainly all 
thats itreated of in every Chapter of that 
Title, is atout Inability, either of Hut 
bands. or Wives, which they thought was 
fignify’d, tho improperly, by. the W ord 
rigidity, defigning the whole Genus by one 
ofits Species. The Maftér of Sentences, and. 
his Commentators, have fo underftood that 
Title, 

‘Tis a Miftake in Madam de Gejviess Ad. 
vocate, to pretend that Frigidity may con- 
fift with 2 perfect Conformation of all the 
Parts of the Perfon accus’d_ of Impotence, 
when adult and of a -landable Habit of 
Body ; he will find no Theolcgift nor Ca- 
nonut of the fame Opinion with him, “as 
to the explaining of that Term. 

Neither is it true, that Frigidity is of 
Ways attended with evil Conformation, ‘or 
an Imperfection in the natural Parts, 
+ The Eunuchs, whofe Marriages were ap- 

G 2 provd 


* Magifter Sent. 4. Sent. Dift 34. Nomine Arigisi- 
tatis omnis Impotentia coeundi denotatur. 

+ V. Angel. fum. 5. matrimonium, qu. 16.n.17, 

Silvefter, v. matrim. 8. qu. 16.. citing Peter Palu- 
danus, 

Dominicus Soto in a Ditt 34. qu. 1. art. 2 

Glofla. in cap. Hi qui, 32. qu. 7. 

Bafilius Ponrius,l, 7. ce. 60. n.2, de Eunuchis Mul- 

t& 
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prov dof by feveral Canonifts and Theolo» 
‘gifts before Sixtus Quintus, were not welll 
conform’d, and yet, according to thofe Ca:- 
nonifts, were compriz din the Law agaiïnfit 
Frigidity. A Man may therefore be potentt, 
‘or have Motum, without being well com: 
form’d, without having all his Parts: Ant 
confequently all thofe in whom the Coni- 
formation of the whole Body is imperfect 
are not upon that Account in the Clafs oi 
Frigidity. 

We likewife confefs that all thofewho have 
the Parts neceflary to the Confummation on! 
Marriage, in their early Youth, before Pu 
berty, or in an extreme old Age, may be 
put into this Clafs of Frigidity. But com 
mon Senfe forbids us to think the fame o7 
thofe, who having reach’d full Pubertyy 
have a perfe& Conformation of all theil 
Parts. | 
Thu 


Say | 


NRA 
ti exfeéti neque viri nequefæœminæ: Ifti ad matrimoe 
nium ineundum non funt inhabiles jure naturali, ne 
que fuerunt etiam jure pofitivo, ufque ad'Sixtum W 
qui fuis litteris illos reddidit inhabiles ad quovis mee 
do contrahendum. . 

Cardinalis Tolet. Inftruét. 1. 7. c. 16. in Annotam 
‘Caftrati utroque orbati valida matrimonia contrahert 
nequeunt (quicquid nonnulli falfo dicant) ut declare: 
vit Sixtus V. an. 1588, motu proprio ad nuncium füh 
um apud Hifpaniarum Regem. Verba leges apud Lec 
finam, apud Sanchez, difp. 92. no. 17. 
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_ The Canonifts and Theologifts make fe. 
veral Clafles of Impotents or Frigids; * 
there are fome, fay they, who are {o thro’ 
Debikty or Weaknefs of the Genitals, fuch 
as Children and decrepit old Men; there 
are others fo thro’ an ill Complexion or 
conformation of the Genetals; and this 
either naturally, being born fo ; others ac- 
identally, ut exfedi, whofe Parts have 
been cut away ; laftly, others by Incan- 
ation, or Sorcery. There is an J mpotence 
of Nature by reafon of Age, which are 
roperiy the frigid: Impotentia naturalis ra- 
tone atatis, ut impotentia pueri © Jenis 5 im- 
otentia naturalis complextonis, ut arClatio mu- 
ievis, €. accidentalis, ut caStratio € malef- 
LUN. | 
According to Dominicus Soto, who (M. 
Pithou fays) has handled this Matter the 
eft of any Body. + By the Word Frigi- 
‘ity is underftood the Impotency we bring 
ntothe World with us by evil Conforma- 
ion, which is perpetual,and not that which 
ame hy Accident, and may be cur’d by 
Medicaments: Nomine frigiditatis omis impo- 
entia que à natura competit intelligitur, non cc- 
G 2 cidentaria 
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* Angelus in fumma Silveft. §- matrim. queft. 16. 
18 


$ In 4 Dift. 24. q. 2. art. 2. Baun . Sum, de Sacr. 
34: q y 
T2: q 9. fays the fame as Tolet. 
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cidentan ia que tranft, fed complexicris watu- 
sais. And again; Opoitet ut impedimentums 
[t fmpliciter perpetuum, ita ut omni prorfus Jitt 
vemedio deftitutum, ut Ji vir antequam con- 
traberet ewnuchus effet, aut exfedus. 

“This Divine owns, that where there's ai 
good Conformation, and good Habit of Bo-- 
dy, there is no Jmpotency to confum-- 
mate Marriage. For, fays he, where there’ss 
a good Habit of Body, the natural Heatt 
cannot be wanting, and muft be Vigorous 
énough to enable the Party to completee 
his Marriage. His Latin contains an Ob-- 
féenity which hinders me from tranflatings 
it litterally: Vis calovis naturalis [emen Ja 
tis ad egeftionem digerit.. Therefore, accor 
ding to him, theres no Impotency ina 
Body that’s well fram'd and ftrongly builte 

Now Madam de Gefv.es’s own Searchersi, 
who have infpected the Marquis, have 
found him well conform'd$ each of bis Partss 
{ay they, are of the requifite Conjiflences 
Number and Size. Therefore they ought tc 
have concluded, that there was no Impo> 
tency or Frigidity in him. 
~~ We muft lkewife reinforce this Trutl! 
(which alone is decifive for the Marquiss 
with feveral Teftimonies of other Di 
vines. 


Cardinas 
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Cardinal: Cajetan, copying after St. Tho- 
nas, fpeaks:thus :. +, The Frigidity, fays 
1¢, or Impotency, which renders-a Mar- 
jage null, is not that which preceeds 
from-Age, but that which comes from a. 
iatural Defect, which cannot be abfolutely 
rd: Frigiditas, feu Impotentia coeundi, ncn 
midem ex atate, fed ex defedu nature fmplict- 
er incurabilis divimit matiimonium. 

.* Neither does Koxinch, an able Jefuit, 
eckon among the Impotent any but fuch 
1s-are of an infirm Conftitution, or whofe 
Body is unnaturally form’d, or who want 
eme of the Parts neceflary for Generati. 
a, or who are under Fafcination :  fmpo- 
entia; fays he, mult provenire ex con/fitutione 
ut defedty. membrorum, aut ex arciitudine, aut 
tam ex maleficio. . :: | | | 

To all the Catholick Divines we might 
dd feveral Heretick ones: I fhall only 
quote one of them, Gerard, a learned Lu- 
heran: § Canonifle impotentiam flatuunt tii- 
plicem, naturalem, accidentalem, maleficialem ; 
natuvalem, que a natura provenit, eaque con - 
tingit vel ratione statis, ut in ampubere, gue. 
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uo Tertia partes qurso< art’ 2. 
gr Difp. 21. de imp. matrimonii dubio. 7. 
To thefe Theoloriffs may be added, Navarre in Sum. 
SACTAMR €. 22. 1, 150: 
St. Bonav.in 4 dift. 34. a. q. 1. 
6 Loc. Theol. Vol. 3. de conjug. n. 659, 
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progreflus atatis ceflat; vel in adulto ex vitio 
quodam conformaticnts quod curationem non 
 recepit. Math. xix. v. 12. Sunt Eunuchi qui, 
de utero matris fic nati funt : accidentalem vo- 
cant qua ex accidenti infertur, vel-a morbo,, 
vel a ferro, quando vel aliena violentia funt: 
eunuchi, funt ennuchi ab bominibus fadis vel! 
prapoflero xelo, ut Originess maleficialem, qua 
fafcino vel veneficto infertur. | 

In a Thefis of Phyfick, maintain’d in. 
the Schools of Paris, Nov. 7, 1712. Friget 
in caduca fenedute infantibus nondum nota Ve: 
nus—— guvenibus nibil arduum. 

The Council for Madam de Gefv es mult: 
not therefore pretend to lure the Publick: 
with the equivocal Word Frigidity, which. 
properly can be apply’d to none but Chil: 
dren and decrepid old. Men, and cannot int 
Reafon extend to thofe who want Genitals: 
or are under Fafcination; and confequent-- 
ly cannot be underftood of fuch who have: 
all the Parts of their Body perfe&ly con-- 
ftituted. Now Madam de Gefures's own. 
Searchers acknowledge, that the Marquiss: 
Body is fo conftituted; and therefore they 
ought to have inferr’d, that he was capa-- 
ble of accomplifhing his Marriage; for as. 
Soto very well argues, in Bodies fo rightly 
temperd, vis caloris naturalis femen fatis ad’ 
egeftionem digerit. 


Let 
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Let not therefore the Council of the o- 
ther Side tell us, that thofe, who are call'd 
frigid, are conform'd like the reft of Man- 
kind: ‘They are indeed form’d like Chil- 
dren and decrepid old Men, but not like 
thofe who are in their Bloom of Life : This 
Propofition is fo falfe, that even Eunuchs, 
who furely are not form’d like other Men, 
are not all frigid, nay, are very often hot- 
ter and morerampant than others who are 
perfect Men and have all their natural 
Parts. We have already provd, that be- 
fore the Prohibition of Sixtus V.they might 
marry; and we all know what is faid in 
Ecclefiaft. Concupifcentia Spadonis defloravit 
virginem. À {ay the fame by the crooked, 
the lame, €&c. who arenot conform’d like 
other Men. | 
The Council of the other Side have a- 
nother Quibble, they fay, a Hufband that 
is defective in his Conformation, fhould 
not be fufferd to pafs thro’ a Probation 
with his Wife, to try what he can do with 
her: I, on thecontrary, fay fuch as are fo 
defective, ought to be, for that Reafon, in- 
dulg’d with a Probation, to try what they 
can do, And to this Purpofe we could give 
a Hundred Precedents, from the Practice of 
Officialties. One will Suffice. | 
In the Officialty of Lizienx, in 1704, 
Mary du Laurier, having tax'd Charles Fou- 
G 95 driere 
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driere with Impotency; the Searchers ha-- 
ving vifited him, and found feveral Vicess 
_ in his Parts, a Chirurgion, who had him 
in Hand on feveral Occafions of Illnefs,, 
till he was 12 Years old, affirm’d he was: 
uncapable of Marriage, the Searchers be-- 
ing, divided in their Report: Yet by a Sen-- 
tence of July 12, 1704, he was difmifsdl 
with his Wife, by whom he actually had! 
feveral Children. Nothing is more frequentt 
in Epifcopal Courts than fuch Determinati-- 
ons; we can produce feveral Exampless 
thereof out. of the Officialty of Paris, ass 
will be fhewn by and by. 
: Madam de Gefvres’s Advocate knows vez. 
ty well, that inthe Articles by him drawm 
up, upon which fhe caufes her Hufband to) 
be interrogated, fhe accufes him of a vici-; 
ous Conformation, by afking kim, whetherr 
he was not once under the Chirurgion’ss 
Hands for a Rupture, or fome other Indif:. 
pofition of his Belly : « Thus fhe has fail’d! 
in her Proof of Impotency upon her Hut 
band; fince the Searchers found no Vici-- 
oufnefs of Conformation in him, and have: 
attefted that all his Parts were of a good! 
Confiftence: They therefore ought’ to 
have pronounc'd him. capacitated’ to cons 
fummate his Martiage.. HÉROS 
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The Thefis above-cited is not to be for- 

sot: Nulla putes impedimenta in Juvene CON- 
venientibus organis infiruto. 


SRERESTTRHNSRETTTTER 
vont ATR eee cog Ue os 


A-ELER having made all thefe Refle-.. 
xions upon the. Title De Frigidis, I 
now come to an exact Analyfis of all the. 
Decretals of that Title, with which the 
Marchionefs’s Advocate, has fo vainly tri. 
umph’d:, I will demonftrate, that there's, 
no one Chapter, contain’d under that Ti- 
tle, that can im.any-wile be applyd to. 
our Cafe.) . | 
* The firft. Chapter of. that Title De 
Frigidis is the Chapter Accepifti, cited ex. 
. 3 : | *  Bro- 


» # De Frigidis & Maleficiatis Chap. Aec. Accepifti 
mulierem,.& per aliquod tempus habuifti per menfem; 
aut per tres, aut per annum, & nunc primum dixifti 
te elle frigide nature, ita ut non potuifles coirè cum 
ii, nec cum aliqua alia: fi illa que tu uxor effe 
debuit eadem afhrmat que tu dicis & probari poteft per 
yerum judicium ita effe ut dicitis, feparari poteftis, ea 
famen ratione ut fialiam acceperis reus perjurii Judice- 
tis, & iterum poft peradtam poenitentiam priora con» 
nubia repetere debebis: lla autem, fi prior poft an- 
num aut dimidium ad Epifcopune aus ejus-nniffum pro- 
| clamaveries. 
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Brocardico; ‘tis originally a Compilation 
from Burchard, alias Brocard: Now almoft 
all this Chapter is in the fame Cafe with - 
that of Requi/iffi, of which we have made 
an Analyfis; and it can't be apply d to 
Separation for Impotency, but where both 
Man and Wife complain reciprocally of each 
others Incapacity ; for if the Wife accufes 
her Hufband, and he denies the Thing, he 
is to be believ’d on his Oath, /landum ejus 
judicio, unlefs fhe complains within the 
firft Months of her Marriage: What is par- 
ticular in this Canon is, fhe onght in that 
Café to prove per verum judicium, (tho the 
Chapter does not explain what the verum 
Judicium muft be)that her’ Accufation istrue ; 
the Summary of that Chapter hints it is’. 
per afpetum corporis: Now, in our Cafe, Ma- 
dam de Gefores is fingle in her Complaint, | 
and has ftay’d three Years before fhe did. 
165 


= De 


clamaverit, dicens, quod non cognovifles eam, tu au- 
tem contrarium atfirmas, tibi credendum eft quod es 
caput -mulieris: quia fi proclamare voluit, cur tam- 
diu tacuit ; citoenim & in parvo tempore {Cire po- 
tuits ficum ea.coire potuifles : fi autem in ipfa novi- 
tate poft menfem aut duos ad Epifcopum aut ejus mit 
fum proclamaverit, dicens, Volo efle mater & filios 
procreare, & ideo maritwm accepi: fed vir quem ac- 
cepi frigide eft nature, & non potelt illa facere prop- 
ter quæ illum accepi; fi probari poteft per rectum ju- 
dictum feparari poteftis, & illa fi vult nubat tantüm 
in Domino. | 
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it; and therefore, according to that Chap- 
ter, her Complaint ought to be look’d up- 
on as an Impofition; cur famdiu tacuit. — 

: * Next follows the Chap. Quod Sedem, of 
Alexander I. which St. Raymond, the Com- 
piler of the Decretals, had cut out, and 
which was reftor'd by the Roman CorreGtors, 
and by M. Pithou. To fhew it has no Rela- 
tion to our Cafe, any moré than the fol- 
lowing one, we fhall only give the Texts 
in their proper Words. - It is fufficient, that 
this Chapter confirms the Tradition of the 
Roman Chutch, ‘till Aun. 1180, according 
to which ‘they did not ufe to feparate Peo- 
ple, propter utriufoue inguinis rupturam © ge- 
mtaha abfcifa, that is, they did not ufe to 
feparate marry'd People, on Account of a 
vicious Conformation in the Hufband. 

* Remain three Chapters, + whereof the 
firft is that of Laudabilem, by Celeffin III, 

es Le) in 


: : 


* In Append. Conc. Later. part. 6. ‘cap. 24 Quod 
de illo nobis fignificafti, qui cum procreare vellet fili- 
Os, uxori fue numquam cafnis debitum reddidit vel 
reddere potuit,. inquifitioni tuæ taliter refpondemus, 
quod diverfa funt.inde decreta diverfe fententiæ ; fed 
confuetudo eft Romane Eccléfie in fimilibus taliter 
tenere, quod fi non poteft eam ficut uxorem habere, 
ipfam habeat ut fororem. | 

+ Chap. Landabilem, Requififti quantum tempus in- 
dulgendum fit naturaliter frigidis ad experimentum co- 
pule nuptialis. Et infra : Nos vero in prefenti con- 

APRES  fültatione 
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in 1195.. It orders three Years Cohabita- 
tion, to be reckon’d from the Day of Mar-: 
riage, if before that Time Impotency can-. 
not be prov'd: After thofe three Years, it: 
admits the Proof of Impotency per ju/fumi 
judicium, Without faying what that 1s 5; 
and upon the.falle Foundation of St. Gre-- 
gorys Authority, juxta decretum Gregorii,, 
it adds to the cited Text, as of St. Gregory,, 
De viro probare pofit quod verum fit. It ex-- 
horts ‘em to live together as Brother and Si-- 
fter; and if they have been parted, andl 
the Man hashad Children by another Wo-- 
man, he is willd to.return to his firft: 
Wife. Laftly, It does not admit the Te-- 
ftimony of feven Kinsfolks or et: 
“ti 


l 
fultatione fentimus,,ut à tempore celebrati conjugiil 
fi frigiditas prius probari non poflit, cohabitent. pért 
triennum, quoelapfo, fi nec tunc cohabitare voluerint:, 
& juxta decretum Gregorii mulier per rectum judiciumn 
de viro probare potuerit, quod cum ea coire non poflitex 
accipiat alium : fi autem ille aliam acceperit, fepa. 
rentur :. quod fiambo confenferint fimul efle, vir eami 
etfi non ut uxorem,, faltem habeat ut fororem: fiaus 
tem quod non fe cognoverint ambo fatentur, cumm 
feptima manu propinquorum, vel vicinorum. bonze 
fame, tactis. facrofanétis Evangellis uterque jure ju: 
rando dicat, quod nunquam per carnalem copulam un:: 
caro-effecti fuiffent, & tunc videtur quod mulier valeas 
ad fecundas nuptias convolare. Vertim fi ille aliann 
duxerit, tunc hi qui juraverunt rei perjurii teneantur: 
& pœnitentia peracta, cogantur ad priora connubis 
xeUCer ye | | 
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ill after the Hufband.and Wife have both: 
{worn upon the Holy Evangelifts, . that 
they have not been able to confummate 
their Marriage, quod nunguam una caro ef- 
fedi fuiffent. We have already faid, that 
the jufium judicium, i Accufations like 
that ot Impotency, where there can: be no: 
thing more than Sufpicion, and where an: 
eccult Thing is in Difpute, is the Oath’ of - 
the accus‘d, certify d for Truth by fome: 
Kinsfolks, more or lefs, 2ecording to the 
différent Chapters of the Title of canoni- 
cal Purgation; which is clear enough in. 
that Canon, by thefe Words, De viro pro- 
bare pofit quod verum fit: :: : 43 
*: Even the Hereticks of thefe latter Ages 
agree in this Principle; “tis therefore in. 
the Perfon of the Hufband, that a Proof 
of his Incapacity muft be look’d for, when. 
he is the accusd; as “tis in the Perfon of 
the Wife, that a Proof of her Ineptitude 
muft be look’d for, when the Hufband is 
the Accufer; which-is manifeft from the 
following Chapters, when they reciprocal- 
ly complain of each others Ineptitude, the 
Rule to go by in that Cafe, is the Oath of 
them both, attefted by feven Kinsfolks or 
Relations. | | 
.Laftly, this Chapter pronounces nothing 
but a provifional Judgment; and confe- 
quently nothing can be inducd from at, 
SGA EE , RENE 
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but what is favourable to the Cafe now in 
Hand. : ~ | 


The Council for the other Side is puzzld 


how to reconcile this Chapter with the 
foregoing ; but that Difficulty is eafily got 
over by Pontius,whé has handl'd this Queiti- 


on the moft copioufly ; In panam taciturnita- 


tis mulieris potior babetur ratio juramenti viri.. 


Cohabitation is not to be granted, when 


the Wife does not bring her Complaint in. 


the firft Months of her Marriage ; and the! 


Hufband’s Oath in that Cafe is to have the 
Preference. 
The fecond is the Chapter || Fraternitatis 


of Innocent IIT, in 1212. There a Woman. 


1S 


TET) 


oe 


| Fraternitatis tue Litteras accepimus continentes ; 


quod O. mulier cuidam viro matrimonialiter nupfit, 
cum quo pér multosannos morata, non potuit carna- 
liter ab ipfo cognofci, licer autem per. Archiprefby- 


terum tuum fuper hoc fuifles edoétus : tamen tu vo-- 


Jens certitudinem habere pleniorem, quafdam matro- 


nas fuæ parochiæ providas & honeftas ad tuam pre. 
fentiam evocafti, diftricté illis injungens fub pericue 
lo animarum ut mulierem ipfam prudenter infpice-. 
rent, utrum idonea effet ad viriles amplexus, que tan- « 


demi in fide fua tibi afleruerunt conftanter quod eadem 
nunquam poterat efle mater aut conjux, tanquam cui 
naturale deerat inftrumentum, unde inter ipfam & 


virum divortium celebrafti, mulierem. inducens ut ad: 


religionem aliquam fe tranferret perpetuam continen- - 


tiam fervatura, & viro licentiam tribuifti ut uxorem 
duceret, quia pater fieri cupiebat. Contigit autem 


; 7 
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poftea, quod’ mulier invenit qui feras hujufmodi refe- 
ravit, &abjiciens continentiam quam promifit, G, 
Latori præfentium fuper nupfir. Quamvis igitur fe- 
miplené mobis exprefleris, quomodo dicta mulier fe 
promiférit continentiam fervaturam, -utrum videlicet 
fimplict verboan voto folemni utrumvé ad religio- 
nem tranfierit, ut promifit, an contra promiffionem ~ 
fuam in domo remanferit,&,qualiter feras illius fecerit 
referari, utrum videlicet artificio medici, an concu- 
bitu viri, feu alio quolibet modo; nos tamen perfpica- 
citer attendentes, quéd impedimentum illud non erat 
perpetuum, quôd preter divinum miraculum per opus 
bumanum abfque corporali periculo potnit removeri, 
fententiam divortii per errorem probabilem novimus 
efle prolatam, cam: pateat ex poft facto, quod ipfa 
cognofcibilis erat, cujusfimili commifcetur,: & ideo. 
inter ipfam & primum virum dicimus matrimonium 
extitiffle; quare inter eam & prefatum Guil. matri- 
Monittm non effe cenfémus, eofque præcipimus ab in- 
vicem feparari. Ft fi predi@a mulier ad religionem 
tranfierit, ficut aflerit promififfe, primus vir non cog- 
novit eandem, cum ea.remaneat,..cum qua poftmos. 
dum. autoritate Ecclefie contraxit, alioquin illa die 
miffa debet ad illam redire; cum qua primo contraxit, 
nifi fe voto mulier illa conftrinxerit ad continentiam 
fervandam, ut intelligatur per hoc cum præfato Guil. 
fornicata’ fuiffe, vel nifi fe fornicario modo alii fe. 
viro mifcuerit, ut primus vir prætextu fornicationis 
ejus velit confortium declinare : Nam fi tantum fim- 
plict verbo promifit fe continentiam fervaturam, & 
poftea in confpeftu Ecclefie nupfit memorato Guil. 
quamdiu articulus ‘ifte dubitabilis erat præfumi non 
debet quod fornicaretur cum illo; fed a modo non 
debet aliquatenus cum illo remanere. Per hec autem 
queftionem illam noveris effe folutam, qua queritur 
utrum ¢a que adeo aréta eft, ut nulli poflit carnaliter 
commifceri, nifi per incifionem aut alio fimili modo 
violentia inferatur : non folummodo levis, fed fortè 
tam gravis, ut ¢x ea mortis periculum teneatur ad 
matrimon Lum 
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is Charg’d with Incapacity ; tanquam cui na 
turale deerat Inftrumentum. She was vifited. 
by feven Matrons, who concluded, that.. 
fhe could never be fit for Marriage, upon. 
which, fhe was feparated’ from her Huf 
band. She afterwards marryd another 
Man, and had Children by him; and the 
Pope was of Opinion, fhe ought to return. 
to her firft Hufband. He concludes this 
Chapter, by faying, that one cannot be 
too tender and circumfpeé in pronouncing | 
Separations of Marriage; and that fuch 
Decrees onght to be only provifional: cum: 
finale judicium pendeat ex futuro. And there- 
fore in France we do not countenance fuch. 
Returnings of the Parties to each others, 
and the Maxim of our Tribunal is, that: 
res judicata babetur pro veritate. LA 
I need not obferve, that this Chapter: 
favours the Cafe of Madam de Gefures.. 
The Wife is accus’d ; fhe is infpected. This: 
is according to the Rules: The Matronsi 
were erroneous in their. Report SUIS 
; 4 ; the: 


me 


Le 


matrimonium contrahendum: debet*idonea perhiberi.. 
Similiter, que viro cui nupferat-aded arta eft, ut: 
numquam ab €o valeat deflorari; fiab eo: per judiciumy 
Ecclefie feparata & nubat alteri, cui arcta non. fit, 8x: 
per frequentem ufum f:cundi reddatur-etiam , aptas 
primo, utrum ad: eum: redire débeat, cumiquo | pris 
foadus inierat conjugale. De talibus autem non, eft, 
Pr judicandum, cum finale judicium pendeat Ex: 
uturo, 
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the Wife’s Ineptitude; the In{pection there- : 
fore of the Wife cannot be Ground to 
build a Sentence of Separation upon. | | 
-Remaïns the Chapter * Littera of Hono- 
sus IIT, in 1220, where certainly the Que-. 
ftion is about mutual Ineptitude, and by 
Fafcination; the Hufband and Wife de- 
manded to be feparated. The Wife was. 
infpected by feven Matrons, who declar'd 
her a Virgin; they were both put under 
Penance; after which the Pope gave them 
Leave to quit each other, provided they 
both fwore, and their Oaths were backd: 
| | with 


* Litteræ veitræ nobis tranfmiffæ continebant, quod 
cum caufa matrimonii que inter M. mulierem & A. 
eusv ram vertitur, vobis fuiffet ab I, Papa præde- 
¢ {fore noftro commiffi, diéta M. propofuit, quod cum 
octo annis elapfis difto A. fuiffet matrimonialiter co- 
pulata, & licet diu cohabitaffet eidem, adhuc inte- 
gra permanebat : eo quod prædiétus vir ejus non habe- 
bat porentiam coeundi ; quare petebat divortium ce- 
lebrari. Predictus vero fatebatur, ,quod illam nun- 
quam cognoverat, tamen fe habere potentiam cos- 
nofcendi alias afferebat : vos vero, ne id confiterenturs 
in fraudem à matronis bone opinionis, fide dignis ac 
expertis in opere nuptiali, diétam feciftis infpici. mu- ; 
lierem: que perhibuerunt teftimonium ipfam adhuc 
Virginèm pérmanere, poftmodum per Prefbyterum de 
cujus parecia vir extitit, feciftis inquiri, utrüm ipfe 
aliquam cognoviffet, nec per inquifitionem ipfam vo- 
bis conftare pituit, aliquam effe carnaliter coznitam: 
ab eodeim.’) Muliere aucem requirente divortium, & 
dicente ‘quod mater efle volebat & filios procreare ; 
propoñente viro quod paratus erat {tare confillo Ee- 

clefizs, 
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with the Teftimony of feven Kinsfolks,, 
that they could not confummate their Mar. 
riage: fe commifceri carnaliter nequiviffe.. 
This is not the Marquis de Gefuress Cafe,, 
fince he affirms he has confummated ; and! 
if need were to produce Witnefles to his: 
Sincerity and Credibility, he might findas: 
many and more than the fevere{t Chap. oft 
the Pitle de purgatzone Canonica has requir d.. 
Therefore the Advocate of Madam de Gef-- 
vres, who loves to frame Chimera’s to fight: 
with, in objecting, that the Marquis de 
Gefvres affirming he has confummated,, 
might be an Untruth, ought to have kept: 
the Untruth for his Client. 7 
We however fee in thefe Chapters of the: 
Decretals, a Change of Difcipline intro-. 
ducd infenfibly in the Roman Charch 3, 
for Alexander III, a very acute Man, af 
firms in 1180, towards the latter End oF 
| | the: 


mnt | 


clefie, injunxiftis eifdem, ut poenitentiam agerent de 
commiflis, etfi forte placuerit Deo qui matrimonii fuie 
inftitutor & autor, ut opus matrimonii confumma-: 
rent: qui poft plures terminos ad veftram præfen- 
tiam reverfi, confona voce dixerunt, quod non poterant 
carnaliter commifcert : quocirca mandamus, quate- 
nus fi ita eft, & conftiterit vobis prefatum virum & 
mulierem intra prædiétos ofto annos, per continuum 
triennium infimul habitâfle : ipfis cum feptima ma- 
nu propinquorum firmantibus juramento fe commifce- 
ri Carnaliter nequiviffe, proferatis divortii fententi- 
aim inter eos. 
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: the + 12th Century, that the Roman Church 
did not ufe to feparate marry’d People on 
Account of natural Impotency, &c. Prop- 
ter talem infirmitatem, utriufque inguinis rup- 
turam, genitalia abfciffa, vel propter alia 
malefcia legitime conjunctos dividere. 

We find the fame Decifion in the Ap- 
pendix of the third Lateran Council in 1179, 
part 6. ch. 10 & 24. Propter naturalem fri- 
Siditatem, vel alia maleficia legitimé conjundi 
non funt feparandi, according to the Sum- 
mary. 

_It is true, the GloS does call by the 
Name of a Piece of Advice, what is de- 
clar’d in the Decretal of Alexander IT: 
but the moft favourable Thought we can 
have in Excufe of the Author of that 
Glo, is, that he fpoke conformably 
to the Age wherein he livd, when the 
 Cuftom of the Court of Rome might be 
alterd with Refpeé to fitch Sort of Im- 
potencies as are fpoken of in that Chapter; 
Propter utriufque inguinis rupturam, vel prop- 
ter alia maleficia & genitalia abfciffa; becaute 
it is a vifible Abufe of the Terms, Lan- 
guage, and Maxims of the Law, to fay, 
that what is obferv’d in the Church for a 
“general Cuftom, is only a Piece of Advice. 
‘Has not Cuftom the Force of a Law, 

| eas where 


a 


F4 Chap. Quod Sedem, above-quoted, 
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where theres no Law to the contrary” 
Confuetudo vim babet legis ubi non eff lex 
Befides, this Explication of the Glos cam 
not be apply’d to the Summary of the a 
bove-cited Chapter; wherein it is abfolutee. 
ly forbidden to diflolve Marriages for lm 
potericy ; on funt Jeparandi. ‘This theres 

fore was a Law in the Roman Church. : 
‘his alone would convince every reafo 
nable Perfon, that the Roman Church. hae: 
not annull’d any Marriages for any Sori! 
of Impotency, before the Time of Pop» 
Alexander UII, or towards the End of thi 
- s2th Century; and we defy the Advecati: 
of Madam de Gefvres to perfwade any onu 
of the contrary, except they be fuch ax 
take falfe Allegations for Truths. | 
Farthermore, we have provd, that thy 
Roman:Church did not ufe to admit any) 
Caufe for Nullity of Marriages, unlefs they) 
were within the forbidden Degrees of Con: 
fanguinity. root < | | 
Hitherto the Advocate of Madam dé 
Gefures has been {pending his Breath to ne 
Purpofe,in exclaiming, as if all the Decretali 
were for him: For there’s neither Canons: 
of the Decree, nor Chapters of the Decre: 
tals, fub titulo. Frigidis, that are in our Cafee 
This has been demonftrated ; almoft all) 
the Canons and Decretals pronounce actus 
ally in our Favour, and efpecially three: 
. Canons 


The Marquis de GESVRES. 167 
Canons or Chapters, which the«Advocate 
of Madam de Gefvres would fain flur over, 
‘not being abletoanfwerthem. =  : 

- Laftly, he cites for her three Chapters, 
~Caufam, Littere, and Quod propofmffi de 
probatiombus : But in the Chapter Caufam, 
‘the Queftion is evidently concerning a Wo- 
man who hada Mind to. turn Nun, her 
Marriage not having been confummated ; 
que Je virginem © : moracham profiteturs in 
which Cafe ‘tis unlawful :to doubt of mar- 
ty d Peoples being incapable of Separation. 
This Woman:was gone into aConvent; and 
they did not abide by the firft Vifitation 
‘of Matrons ; :a fecond wasorder d,. and the 
"Hufband allowd to make Ufe of other 
“Proofs, <Piobationes alins boc wegotium conti- 
‘gentes guas pars utralibet duxerit producendas. 

As for the Chapter Littere, the Analy- 
fis we have already made thereof, fhews 
“pretty .plainly the Temerity of Madam de 
“Gefvress Advocate, in daring to cite it in 
‘this Cafe, when he knows in his Confci- 


‘ence the Queftion there was about Sor- 


‘cery. | 

Pat Madam de Gefvres’s: Advocate fhel- 
ters himfelf with the Chapter Propofui/, 
which at firft Glance feems to favour: him; 
and therefore he infinuates, that the Holy 
Ghoft in that Place fpoke by the Mouth of 
Pope Gregory VIII, in which he is more 
| rafh 
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rafh than any of the Italian Doctors; za 
mong whom not one ever dard to attribute 
this Privilege to the Popes in their Anfwer 
to the Confultations of private Men. 
The Contents of Chapter Propofuifh, 11 
this: A Wife comes, and fays her Hufbanx 
“has neither confummated, nor can com 
fummate his Marriage; and fwears it :: 
fo, and gets herfelf certify’d for a Virgin 
by the Report of feven Matrons; the Pop 
anfwers, fhe is to be credited before hee 
Hufband : Videtur igitur nobis quod jurames 
to puella © teftimonio feptem illarum mulieru 
fides eff potius adbibenda. | 

But 1ft, It is certain, that Gregory VIII 
who poffefsd the See of Rome but 56 Dayr: 
“could farce be confulted in fo fhort — 
Space; and it is not the Cuftom of th 
Court of Rome to be fo precipitant in h& 
Judgments. | 
odly, More than this, Jmmola, Foanni 
Andreas, and Butreius fay, that in tm 
Cafe, as well as in Chapter Caufam, th 
Queftion was concerning a Marriage co 
tracted, and non-confummated; that til 
Maiden had confecrated her Purity by 
Vow; and therefore it was the Intereft « 
Religion, that ferves as a Motive to thi 
Decifion, fuppofing it were fo. The Lee 
ters of this Pope are indeed collected in th 
th Volume of Councils ; : Baromus like 
| wil 
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wile gives an Extraét of ‘em under the 
‘Year 1187 of his Annals The Décretai — 
we are now {peaking of, is not to be found 
-elther in the Councils, or in that Annalift. 
_ 3dly, This pretended Decifion of Grega- 
vy VIII cannot be apply d to our Cuftoms, 
fince the Hufband was not infpected, ‘in 
order to determine concerning his State : 
and this is moft certainly fo, becaufe the 
Wite did not fo much accufe him of Impoten- 
cy, as of not exerting his Capacity. - This 
Decifion, or rather Advice of the Pope, is 
not conditional; but abfolute; and there- 
fore *tis contrary to all the others, which 
declare the Nullity of the Marriages con- 
ditionally to return in flatu quo, éxcépt 
where a Vow of Religion was the Cafe 

How is it potfible therefore for People to 
pretend to make a Rule of a Decifion, con- 
trary to the Difcipline generally obferv’din 
the Roman Church, before and after Gre- 
gory VIIL. Siandum judicio viri, as it is de- 
cided by three Canons of Councils, ‘and 
Chapters of Decretals; and in’ the other 
Decretals, if the Hufband who is accus'd of 
Impotency, proceeds to marry: another 
Woman, and has Children by her, he muft 
relinquith her, and return to his firft Wife. 
whereof however we fee nothing if this. 
Chapter, as has been juft now obfery’d, 
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. We have fhewn in another Memorial, 
that there's no proving the Hufband am 
Impotent by infpecting the Wife. | | 
M.de St. Beauve was not unacquainted withh 
the Canonical Decifions ; ‘tis notorious hee 
makes U{e of ‘em in his Refolutions of Caz- 
#es of Confcience; he therefore was noit 
ignorant of this Decretal: And yet he de: 
termines, that the Infpection of the Wifee 
being yet more fallacious than indecent, æ 
‘Judge may not make Ufe of it for declaringe 
a Marriage null. 
 * In fhort, Melchier Camus, an eminentt 
‘Theologift ‘of the Council of Trent, in hiss 
excellent Book, where he handles: at largee 
the Authority-of the Proofs, and the Groundss 
of ‘Theological Queftions, lays down a ve:- 
ry judicious Rule for judging what Weight 
‘we ought to allow the Decifions of the 
Popes in their Decretals. The Popes, 
fays he, often return Anfwer to the Con: 
fultations of the Bifhops, by bare fignify-. 
ing their Thoughts upon the Cafes propos d! 
to them, without intending their Anfwert 
for a Decifion, and a Rule abfolutely to be: 
follow’d : Reffondent fapé Pontifices ad pri~ 
watas bujus aut illius Epifcopi quaftiones fuams 
opinionem de rebus propolitis explicando, nom 
Toei bande which is eafy to be dif- 
à | cern d,, 
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* L. 6. de Locis Theolog. cap. 8. 
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cern d, fays that Author, when they make 
Ufe of the Word videtur, ’tis our Opinion, = 
as in this Decretal, trope where that L 
Word is usd: Videtur, fays he, judicierum 
infirmat certitudinem. ‘Therefore this Opini- 
on alone of a Pope cannot make a Law; a 
Law is imperious: Lex imperat. 

* Canus, to prove his Propofition, quotes 
feveral Precedents of contrary Decifions of 
Popes, who did not think themfelves bound 
(even in Cafes of Confcience) to follow 
what had been declard by their Predecef. 
fors. This ought to be the lefs fufpicious 
in this Divine, becaufe in the fame Book 
he defends the Infallibility of the Popes, 

_ Gregory 1X, in his Brief, licenfing and 
approving the Collection of the five Books 
of Decretals publifh’d by Fr. Raymund, fays 
of the Decifions of his Predeceffors, que- 
dam propter contrarietaten: confufionem induce- 
ve videbantur. | 

To this Chapter de Probationibus, fo re- 
markable and fo oppofite to the others, we 
may likewife fuper-add what was faid by 
T Gregory VII, who held the See of Rome a 
very long Space of Time, and made as 
many Decifions as any of his Predeceflors 
or Succeffors in that See. He confeffes, 
that both himfelf and other Popes have 

| Pash: been 
(ence nanan si eS) 


1 * In the fame Chapter, tT L. 9. Epift. 31, 
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been made to fpeak Things as they knewr 
nothing of, and to give Anfwers to the 
Confultations of private Men, without e- 
ver fo much as acquainting them with 
thofe Confultations: Multa tamquem a nobrs 
deferuntur dia © Jcripta, nobis nefcientibuss, 
Tf all thefe Reafons cannot fuffice for am 
Anfwer to that Chapter de Probatzonzbuss, 

. nothing ever can. TEA 
| ‘Madam de Gefvress Advocate does as goott 
as confefs himfelf worfted, in owning, thait 
this Decretal bas no other Weight, than am 
és authorix d by the Courfe of ‘Fudgmentss 
°Tis thefe Judgments therefore, and no 
the Decretal, we muft come upon. Now 
thefe Judgments make abfelutely againil 
“him, as hath been fhewn-in another Me 
morial ; and fo he’s utterly difarmd. | 
After this, how can he have the Affi 
rance to fay, as he does, that it is to abret 
gate the whole Body of. the Decretals, to dens 


‘their Decifivenefs for Madam de Gefures. 


= 
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“Fourth PRO 0.7: | 
Againf the Requifition of the two obfcene 


Tokens. 


FyAD St. Thomas written what the Ad- 


vocate of Madam de Gefvres unjuftty: 


obtrudes upon him, as hath been made ap- 
pear. in the preceding Memorials, would 
not he (together within the Advocate) have. 
‘ome with the Cenfure pronounc’d by 4 
lexander N'IL.againft feveral Propofitions of 
Morality, of which thisis Part: Prop. 46. 


JE probabilis opinio qua dicit elle tantum ve- 


wale ofculum babitum ob deleationem carnalems 
ms ex ofculo oritur, feclufo periculo confenfus 
Iterioris © pollutions. Dominicus Soto in’ 
1 d.34. 3.2. Totus © ofcula per fe funt 
nortalia mifi inter veros conjuges. Navarre in 
. preceptum, ¢.16. n. 13. Tadtus veren 
um nullatenus debent confentivi. | 
St. Aujtin would have taught Madam’s 
\dvocate, had he confulted him, that thofe 
fotions which the Searchers (whom hein 
ain endeavours to excufe). requir’d to fee 
n the Perfon of the Marquis de Gefures, 
Rabe = de dre 


do- 


174 The PLEADINGS for 
are in themfelves wicked, and become cri- 
minal, fo foon as ever they are excited ow 
confented to. The whole fix Books which 
that Father wrote againft Fulian thee 
Heretick, contain nothing elfe : Filiam 
maintain d, that being natural, they weree 
not wicked; St. Auflin maintain d the con: 
trary; becaufe the Apoftle tells us, wee 
onght imceflantly to ftrive agamit them : 
+ tu bonum dicis contra quod pugnas, ego mat. 
lum: And that holy Doctor of the Church 
exprefly decides, that confenting to a Mo» 
tion of Concupifcence, is the Sin of Wan. 
tonnefs: Cui confentire luxuria ef. * Anci 
Tunc enim excedit licttum limitem quando ejwis 
anotibus ceditur. ‘To think otherwife, is tec 
be a Cynic, according to the fame Father’; 
\| Non de illa (meaning thefe Motions) erm, 
befcat licitus € honellus conjugatorum concu 
bitus, fi non eff morbus. The holy Council 
of Trent has decided the fame Thing, im 
declaring, that the Concupifcence whicl) 
the Apoftle calls Sin, is aétually a Sim 
when its Motions are confented to, anu 
not refifted. | 
There is one, and but one Cafe, where: 
in thofe Motions are excufable, and thay 
igs 


> L. 4. Jnl. c. 64. 
* 1.5. C. 7. 
y L. 2. de Nup. & Concup.c, 33. 
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is, when the Hufband and Wife come to. 
gether to perform the Action of Marriage: 
This 15.4 Maxim which the loofeft Cali 
Hts dare not deny; and the Advocate of 
Madam de Gefures might have learn’d from. 
them; that whatever is call’d Motion of 
the Flefh confented to, Caro concupifcit ad. 
verfus Spiritum, is in its Nature ‘mortal; 
it ve venered non ef levitas materia. 

In fhort, this. firft Token procur’d or 
contented to, does.certainly expofe the Per 
fon fo procuring or confenting, to the im- 
minent Danger of falling into the fecond ;. 
and confequently, for that very Reafon, it 
would be a mortal Sin; gui amat periculum- 
eribit in illo. Now, it is not lawful for az 
ty Man, no, not for the faving of his. 
uife, to procure to himfelf that fecond To-. 
cen by high feeding, by Medicaments, or 
my other Ways, according to the unani-- 
nous Opinion of all the Cafuifts. See up-. 
mn this Head (among others) Navarre, 
cardinal Tolet, and Valquez. This laft fpeaks. 
fit thus: * Non licet medico etiam gratis: 
anand? egrotum, medicamento naturam irri-- 
are, to provoke Nature to the fecond To. 
cen, Sicut non liceret manibus eodem fine natu- 
am exonerare. - LPC | | 

VS ep The: 
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The Foundation of this Decifion is æ 
plain, Maxim in Morality ; whatis a Sim 
may not be defir d upon any Account, nom 
is it lawful to confent thereto; * quod de fee 
malum eft, ob nullam canfam placere debet auit 
concupifer. | 
We challenge the Advocate of Madann 
de Gefvres to. anfwer thefe Proofs, for “tis 
no Anfwer to fay he’snot a Divine, for hu 
might with the fame Eafe have confultec 
the Theologifts as Canonifts, and no doubt 
he did; but he found they made againfi 
him. | 
It muft therefore be granted me, thai 
the fecond Part of the Searchers Report i 
abfolutely indefenfible. _ +. They have pre: 
varicated in their Miniftry, by demanding 
for à Proof of the Marquis’s Manhood thoflk 
obfcene Tokens which he could not fhew 
them without a Crime. | | 
After this, is it not furprizing, that Maa 
dam de Gefuress Advocate fhall take upp 
on him to affirm, with his wonted Cont 
dence, or rather audacious Rafhnefs, tha 
: | | i 
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~ ¥ Toletus, 1.5. c. 13. No. 2 & 6. Speaking of thopi 
Signs, graviflimè peccant medici, qui talem actuiy 
confalunt .. nec excufantur à mortale qui eis obed! 
unt, Sylvius 2.2. q. 15+ a 4. Conolus 3. 

+ Cardinal Cajetan 20 2.-q. 1940". 4. tales adie 
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of all the Searchers in the World, never 
any confided in Conformation alone? He 
knows of fix Reports made in this very 
Office, under fix feveral Officials, wherein 
twelve Phyficians of the Faculty of Paris, 
and twelve fworn Chirurgions, have af- 
firm'd pofitively, that Men well conform’d, 
or who have only fome Sort of Viciouf- 
nefs that may be curd, were capable to 
confummate Marriage, and never infifted 
upon any other Token of Virility, either 
firit or fecond; fome of them even faying, 
that they could not lawfully require any 
other Marks of Ability, than good Con- 
formation. Four of thefe Reports confirm, 
that they did not look in the Wifes Per- 
{on fora Proof of Non-confummation, tho” 
there were fome Donbt as to the Confor- 
mation of the Hufband’s. To convince the: 
World of this, we have causd to be print- 
ed thofe fix Reports, and fubjoind them to” 
this Memorial. ee Hs ge 
 Becaufe the Sieurs Gayant and Hequet 
were not of Opinion, that the Marquiss 
>ood Conformation was a futficient Proof’ 
of his Capacity, fhall that authorize the 
Advocate of the other Side to treat, as a 
Paradox, the contrary Sentiment of twelve 
of their Bétters, to. whom they ought, in - 
cood Manners, to deferr to?’ Not having 
4 eG Le done 
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done fo, this fame Advocate was at length 
oblig’d to ftand corrected, as to the fecond | 
Part of their Report; which fmells of the 
School of Ariftippus and Diogenes. 

In fhort, Madam’s Defender is forcd to: 
own, that the Marquis’s pretended Impo-- 
tency, # not an Effect either of Sicklinefs of” 
Conflitution, or any Accident, or any Diffem-- 
per, or Fafcination.. "Tis therefore an Im-- 
potency which fubfifts no where, but ini 
the empty Fancies of a Woman's Pericra-- 
nium, and in the chimerical Ideas of her: 
Advocate; becaufe we dont find in any’ 
Theologift, that there are other Caufes off 
Impotency, befides. thofe which he allows: 
the: Marquis can’t be accus’d of; for as to 
Impotency thro’ Age, he does not tax him 
with that; and inftead of fhortening any off 
his Days, he even makes him a. free Gift 
of fome Months. is Se oN gas 

“We muft however recolleét what hass 
heen already. obferv'd,. that the Marquis dec 
Gefures was accus d: by his Wife of an acci+ 
dental Impotency, caus’d by a Rupture im 
his Belly, and. for which he had been un- 
der the. Surgeons Hands. . This appears too 
be groundlefs, from the Searchers Report, 
and the Confeffion, which her Advocate jufft 
now sade concerning the fame, — 7 
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- “tn Truth,a Man muit be in utter Defpair 
_ of his Caufe, ‘to conclude a Plea, (fo void 
of Reafon) as the faid Advocate does, in 
faying, That the Marquis de Gefvres bas no. 
other Proof of bis Capacity, but what he gave~ 
to bimfelf by his Oath. ‘hus a good Ha-- 
bit of Body, a found Conftitution, no ac-. 
cidental Impotency, no Fafcination upon 
‘his Perfon, all this amounts to no Proof of © 
his Ability, if we are to believe Madam’s. 
“Advocate ; but *tis to be hopd the Pub- 
-jick will not give into fuch Notions. 
"Now, as fot this Proof of Oath, which: 
Madam’s Advocate cannot deprive the Mar-. - 
quis of, is it not canonical, authoriz d by 
three, as well Canonis of Councils, as Chap- 
ters of Decretals> * The firft of thefe 
Councils, is that of Compeigne, confirmd 
by that of Lateran; Viro credendum eff, quia 
caput mulieris: Upon which, the Glof like- 
wife adds another Reafon; which is, there's. 
hardly fuch a Thing as an impotent Man 
to be met with; + vx aliquis invenitur im- 
potens ad coeundum. : a 
When the fcandalous Congrefs was in. 
Practice, there were thought to be fome 
impotent Men, becaufe they miftarry’d in 
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that Trial;, and Marriages of-able Meni 
were frequently declard null, by Means of! 
their Wives Impofture: In full Confidence: 
that their Hufbands would fail in that En-- 
counter, they continually brought Accufa-- 
tions of Impotency, right or wrong, *twas: 
all a Cafe to them. The Larchers, the: 
Breys, the Dargentons, the Langeys, the Har-- 
bins, are notorious Examples of this, with-- 
out mentioning many more, who, for the: 
Obfcurity of their Names and -Families,, 
have efcapd the publick Notice. 

In a Word, according to the Glof upon: 
Chapter Sz gus above-cited, it is a very’ 
rare Thing to find an impotent Man: vix: 
aliquis invenitur 2mpotens ad coeundum, They’ 
are-abfolutely to be fuppos’d potent, if: 
they fhew a good Conformation, with a: 
praife-worthy Habit of Body; ’tis more! 
than a moral Certainty of their Capacity, 
and enough for an Ecclefiaftical Court to 
ground a judgment in their Favour. | 
_ Inftead of laying hold of the Congrefs: 
for an Authority for the firft Token, it 
ought rather to ferve for a contrary Pur- 
pote: . For this firft Token, as has been 
faid,.cannot be confented to,. but where 
Man and Wife are the acting Perfons, asin 
the Congrefs they were; but in no other 
Cafe can it be permitted, as is confef$d ie 

a 
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all the Cafuifts to a Man. Therefore in 
banifhing the Congrefs, the Searchers are 
with ftronger Reafon forbid to infift upon 
that fit Token. The Congrefs was only 
{candalous, without being finful; and * 
this firft Token is infamous and finful: 
the fécond is abominable. à 


‘ À 5 à 
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* He means by this fir Sign, Ere@ion: and by the fe- 
cond Sign, Ejaculation, or, Emifiion of Seed. vide the 
Searchers Reports, - :.. 
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Say a jis: 

tye ts Sah Whig hr. BLY 
See ers RNS AN NN 
SAN NA NS ANNE NS NS NEA Ne : 
LS 5 ÈS oer I © ERS 7 SAS 
IRE SE SUSESTSIST SISSIES 
Naf GANG RE BING IRE SIE Sa oF BSN SHIRE BARE VRS BARE | 


ee ee 
Reports and Judgments of the OM. 
cialty at Paris in Caufes of Im- 
potency. 7 


R* POR T inthe Cafe of Fobn de But,, 
Mafter-Fringe-maker,» charg d with) 
Impotency by Gexevieve-Helena Marcault his: 
Wile; he being vifited by Renaudot a Phy-- 
fician, and Je Bel a Surgeon, by Order off 

| the Official: They fay, that after they had! 
maturely and for a long Time examin d! 

all the Parts of de But; as well natural as; 
others that might give Light in the Cale, 

as alfo his Plight of Body, his Age, the: 
‘gut Difpofition and Proportion of all his: 
Parts; but efpecially his Pintle, whieh we: 
“find to he of as proper a Thicknefs, Length: 

| and 
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* De But, in 1675. 
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4nd Colour as can be wifh’d; and his 
Baws likewife to be without any Vicioul- 
nefs or evil Conformation that appear’ d to 
us, we judge he is capacitated to perform 
the Action of Marriage from all thefe out- 
ward Marks, which ave the only ones we ought 
lawfully to go by. Paris, Fuly 18, 1675. 
Signd by them, and attefted -by the Sieur 
de Combes. And on Aug. 23, 1575, by the 
Sentence of M. de Benjamin the Official, 
the faid Marcault was put from her De- 
mand, and order’d to return to her Hufband 
and live with him. | 

* Fobn Royer, accus d of Impotency by 
Mary Etiennette le Moyne, order d to be infpe- 
ted, and was infpected by Denis Purlon 
and Aforti, Phyficians, Lewis Ravinet and 
Bontentuit, Chirurgions: Webave found bis 
Body well conform d, and the external Parts, 
ferving for Generation, in their natural Condi- 
tion, and a veiy landable Conformation; fo 
that upon the whole we cannot think bim impo- 
tent: In Teftimony whereof we bave fign d this 
prefent Report, Jan. 3, 1694. And by the 
Sentence of M. Kerrier, the Official, the 
{wid le Moyne was orderd to return to her 
Hufband, March 9. 1694. Sign‘d and at- 
tefted, De Combes. © ne 


+ Vifita- 
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* Royer in 1694. 
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: + Vifitation orderd by the Official of Pa-- 
ris upon the Body of Ÿo/eph le Page, who 
is taxd with Impotency by Nichola de Lo-- 
vis his Wife, and perform’d by Denxivoz andl 
de Farci, Phyfictans, Paris and du Fertre;, 
Chirurgions : We have found the exterior 
of his Perfon to be like other Mens, the 
P—ck of a good Contormation, and natu-- 
rally fituated, with the Nut bare, its ap-- 
purtenant Parts fring’d about with foftt 
fine Hair, the Cod of an unexceptionable: 
Thicknefs and Extent, and in it are Vef- 
{els of a good Conformation and Size, butt 
terminating unequally; on the Right Side: 
they end in a {mall flabby Subftance,inftead! 
a true Tefticle; andonthe Left Side we: 
obferv d a Tefticle fix d to the Extremity off 
one of the Veflels as ufual, invefted in; 
its Tunicle; which Left Tefticle we don’t! 
find to be at all flabby, but of a middling: 
Size: Upon the whole, weare of Opinion: 
the faid le Page is capable of Marriage, but: 
in a feebleaManner; Witnefs our Hands,, 
this 5th of March, 1684. And by the Sen. 
tence of M. Cheron, the Official, the faid de: 
Loriss Petition is rejected, and fhe enjoin’d! 
to.adhere to her Hufband. Sign’d May 10,, 
1684. Cheïon; and attefted, De Combes. \ 


In 
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fT. Le Page, iz 1634. 
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-* In the Caufe of Louifa Villot, accufing . 
of Impotency Peter Damour, an Infpection : 
order'd, and executed by Rainfent and Af- 


foi tz, Phyficians, Franchet and Colignon, Chi- 


rurgions: We have proceeded to infpect : 
Peter Damour,. Mafter-Sadler at Paris, and 
having confiderately examin’d his Genk. 


tals, we have found them well conftituted, 


and in good Condition as to: their Size, 


Conformation, and Situation, for the Feat 


of Generation, and yet upon the Suggefti-’ 


on of the faid Damour, who told-us, that 


when he embraces his Wite his Inftrument. 


will juft ftand,but no more;fuppofing it true, 


that may be repair d and rectify d in time: 
by: proper Remedies. Paris, Fan. 16, 1702. 


Sign'd by them. And by the Official, M. 
Vivant’s Sentence, the {aid Villot's Demand 
was refus d, and fhe order d to go hometo 
her Hufband, and cohabit with him as 
her lawful Spoufe. Signd Vivant, and at- 
tefted de Combes, April 24, 1704. 


+ Inthe Caufe of Damoif. lle Mary Viewse. 


ifa Bucheres, accufing of Impotency Anthony 
de Bret, an Infpetion is; order'd and per- 


form’d by Vernage and Litre, Phyficians, 


Lombard and Delon, Chirurgions: We find 


the String of the Fore-fkin.is fhorter than it. 
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# Le Bret in 1703. rh: 3 TE TEE 
Ÿ Damour in 1703. | 
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fhould befor giving the Nut free Scope to: 


| | extend it felf when it fwells. 2. That the. 


" Body of the Left Tefticle is very dimmnu- 


tive and decay’d, its Tunicle feparated,the. 


Spermatick Veflels very much diforder’d: 


by crooked fwoln Veins. 3. That the 
Right Tefticle is not of a due Thicknefs,, 
tho’ thicker than the other: that it is. 


fomewhat  wither’d, and the Spermatick 


Veflels diforder’d by crooked fwoln Veins.. 


Wherefore we do not think that the: 


natural Parts of the faid Sieur le Bret have 


all the Difpofition requifite for the well 
performing the Funétion they were defign’d 


for; yet we can’t fay: he is impotent, till: 
we have firft mfpeéted the Wife Parts; 11 
. Fuly, 1703. Sigid.'- And on the 22d of. 
Fune, 1703, the Wife was infpectéd by the 


faid Searchers, and by two Matrons; they 


obferv'd no Vicioufnefs of Conformation | 


in her Womb; the :Valuula were circular, 
and the Carascile Myrtiformes, placdatthe! 


Neck of the Sheath, were foft, fupple, fle- 


xible, entire, and did not feem to have: 


faffer'd any Violence or Difplacing, and 
the Cavity of the Womb-Pipe was free, 
and without.any Obftacle. Therefore they 


are of Opinion that fhe is not uncapable of | 
the Action of Marriage, and that there has | 
been. no. Intromiffion,.. confequently that ~ 


fhes a Virgin; and that if the Marriage 
has 
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has not been confummated, “tis her Huf- 
band’s Fault, becaufe of his great Debility, 
and the evil Conformation of his Genitals. 
And by another Sentence of the Official, 
Augufft, 1703, a new Infpection order d, 
Bourges and Thuilier, Phyficians, Franchet 
and Meri, Chirurgions: We have pro- 
ceeded to infpect the Parts dedicated to Ge- 
neration ; and after having examin d them 
with all poffible Attention, we have found 
no Defect therein which can hinder Gene- 
ration. Paris, Aug. 13, 1703. And by 
the Sentence of M. Chapelier, the Official, 
Odober 115, 1703, we have enjoind both 
Parties, viz: the Sieur le Bret and the faid 
Bucheres,to acknowledge each other for Hu£ — 
band and Wife. Sign’d Chapelier, F.Vivant, 
Pivot, Nivelle, and Gilbert. | Teed 
* In 1708, fobn-Baptif Totin, accus d of 
Impotency by Louifa-Renata Fey, an Infpe- 
tion order d by M. Norman the Officialand 
executed by Thuilier and Thomaf”, Phyf- 
cians, and Aubert and Colignon, Chirurgi- 
ons, have with great Care examind the 
principal Parts contributing to Generation, 
namely, the Penis, its Pipe, the Stones, all 
which Parts we have found of a good and 
laudable Conformation; and, confequent- 
ly, ‘tis our Opinion, that the faid Toten iS 

: : | not 
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not to be fufpected of Impotency: Thii: 


» we certify:to be true. Attefted, De Combes: 


© Frances de Saulx, accufing of Impoten- 
cy Claude Grenet, her Hufband; an Infpe: 
ction wasorderd by M. Derfane the Officiall, 
and perform’d by Affort? and Leautè, Phy- 
ficians, Acquel and Roland, Chirurgions : 
Wehave, fay they, proceeded to vifit thee 
Penis of the {aid Claude Grenet, which wee 
find to be in due condition; except, thai 
the Right Tefticle is larger and better con+- 
ditiond than the Left; the Spermatick Vefl 
{els likewife feem’d to us to be lank, weakk 
and falln away; which however cannott 
abfolutely impede the-Aétion of Generati-- 
on, only it may make it lefs frequent and! 
not fo vigorous; we therefore can’t fay" he’ss 
impotent but potent. Nov.19,\ 1710...) 
There was no Judgment pafs’d upon this: 
Report, the Parties proceeding no farther. 


* Grenet 71 1710, 


LTC HESE fix Reports make it plain, 
A that from bare Conformation, tho”’ 
feeble and impair’d in fome, the Searchers 
con- 
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concluded the Parties: capable of accompli. 
fhing their Marriage. 

2. Four of thefe Reports: prove: they: did 
mot in ithe Perfon of the Wife look for 
the Proof of Non-confiimmation of Marri- 
ase, tho’ there was fome Doubt as to the 
Conformation of the Hufband. 

3. The Searchers did not require either 
the firft or fecond Token, even inthe Cafe 
where the Hnfbands declar’d they had not 
been able to confummate; and the Offici- 
alty of Paris, without thefe Signs, rejected 
the Wives Demand, and fent them Home 
to their Hufbands. ’ 

Tn fhort, to judge of Manhood from Con- 
formation alone; whether perfect or perfe- 
Ctable in Time, is in thefe fix Reports 
under fix different Officials, the Opi 
nion of twelve different Phyfici cians of 
the Faculty of Paris, and of twelve Ma- 
fter-Surgeons, which ought to prevail. a- 
gainft that of the Sieurs Hequet and Gay- 
ent, éxprefly condemnd in the firft of 
thee: feven Reports, where the Sear- 
chers, {peaking of the good Conformation 
of the Parties “Tackle, day, that thefe are 
the only Tokens. of F irility they can lawfut- 
iy go by. | 

There are many more Inltances of mar- 
red Women who have ‘not been vifited. 
de Combes takes Notice af two, one of i‘. 

ne 


Z 
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el, try'd in 1690, the other of Bodart, in 


1700. | | 
| ue the Affair of Cabu, try’d in the Off. 
cialty of Blois ; in that of le Gro, try dim 
the Officialty of Rezms, the Women were: 
not vifited. 


RECAPITULATION. 


: Firft Proof Marriage is indiffoluble, ancd 
Confummation no ellential Part of Marrii 
age, nor even the Power of confiumma: 
ting). 
2. The Church for twelve entire Centu: 
ries did not feparate marry d People fon 
Impotency; provd from the Canons ol 
Councils, and two Chapters of Decretals.. 
. 3. The Decretals dont propofe the Im, 
{pection of the Wife, as a Proof-of Impo» 
tency in the Hufband; the Chapter Pro; 
pofuft is fufpetted, fingle, indefenfible: 
contrary to the Canons. of Councils, anc 
to the other Chapters of Decretals, anc 
cannot be juftly apply d but in Favour oi! 
Religion. 

4. It is not lawful to order the Hufband! 
when vifited, to fhew to the Searchers thee 
firft obfcene Token, Erection. 

In fhort, tis not the Cuftom of Offici-- 
alties, toorder the Wife to be infpected,, 
inorder to prove the Hufband an Impo- 

. tent. 
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‘tent. ‘Therefore Conformation alone, join’d 
toa gocd Habit of Body, in Perfons who 
are not Boys, nor decrepid old Men, is the 
only” Phyfical “and Natural Proof that can 
be requir'd of a Mans Virility, now the 
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Gongrefs is abolifh’d. 
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Marquis de Gesvres, 


AGAINST THE 


Manon Wife 


HE Anfwer af Madam de Gefen 
intitul’d, The General Anfwer, 
be reducd to three Sorts of Obj 
ctions, which fhall be the Divifion of th: 
Replication. = 
In the firft Part Anfwer fhall be Fiver 
to the Objections which concern the tru 
Doctrine of the Church, ever immutable 
its primitive Difcipline in the firft Perio« 
its different Alterations in the fecond P? 
riod; and the prefent Condition of ii 
Difcipline in Queftions of Impotency, Am 
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it fhall be demonfirated,: thet’ nothing is 
more falfein this Affair, nothing more 
contrary to the Mind and to the Doctrine 
ot the Church, than the new Syftem of 
the moral Proofs, that is, to fpeak plain, 
the conjectural, equivocal, and uncertain 
Proofs propos d by Madam de Gefures, 

In the fecond Part fhall be refuted the 
Objections made to the fase Resulation of — 
1677. In its Principle and in its Conte: - 
quences {hall be made appear, that “tis in 
vain to go about, by fubtil Comparifons 
to revive, under the Notion cf moral Proofs, 
all thofe unworthy Means which their Un- 
certainty, yet more dreadful than their 
Infamy, , has abolifh’d with the Conerefs, 
and that the Infpection of the Wife, of 
fer'd and demanded by herfelf, is fo little 
admiffible in the Mind of the Canons, if 
narrowly examin’d, and found fo fale by 
Experience, attefted by the. Doétors, that 
it deferves not the Nameof a moral Proof 
 Inthethird, Satisfaction fhall be given 
to the Objections that impeach the Cuttom 
eftablifh'id in the Epifcopal Courts, (and 
particularly in that of Paris, fince the A- 
bolition of the Congrefs) of admitting no 
other Proofs in Suits for Impotency, than 
that of good or bad Conformation. A Cue 
ftom, prov’d as well from the Form and 
Tenour of the Reports made in thefe Mat- 
Vor. IL | I ters 
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ters fince that time, as from the differentt 
Judgments which have pafs d relating to 
the fame. And it fhall be made plain. 
that throughout the whole Courfe of Ma:-- 
dam de Gefures's Defence, Endeavours have 
been ufed (tho’ in vain) to introduce into 
an Ecclefiaftical Court fuch Proofs as itt 
would be unlawful to a Faculty of Phyfick: 
to propofe in its Schools, and which tend! 
indirectly, not to fay openly, to re-efta-- 
blifh the Congrefs. 
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Anfwer to the Objeëtions. which concerm 
the true Doétrine of the Church; its 
primitive Difcipline in the firft Peri-- 
odsits different Alterationsin the feconai 
Period, and it’s Condition at prefent. : 


\ TOTHING is more falfe in the Do-- 
Gtrine of the Church, that is, in the 
Doétrine of Fefus Chrif, than the Syftem 
of pretended moral Proofs in Procefles en-- 
terd into for diffolving, or to fpeak more: 
properly, for declarmg Marriages null. 


No-- 
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Nothing is more falfe than that fame 


Syftem, not only in the Difcipline of the ©. 


firft Period, but even in the Principle which 
predominated in the Difcipline of the fe. 
cond Period, and yet more in the latter 
State of this Difcipline. : : 

- To give all due Scope to the Explication 
and Application of thefe two Propofitions, 
we muit firft fairly lay down a true State 
of our Queftion. Se 

Madam de Gefvres comes not to afk of 
the Judges a provifional Separation; a con- 
ditional and revocable Diffolution of -her 
Marriage, fuch as us’d to be praétis’d in the 
Times of the Decretals : No, fhe is better 
inftructed by her fharp-fighted Counfel ; 
{he knows, that the Praétice of thofe pro- 
vifional Judgments, and of thofe conditio- 
nal Diffolutions, is abrogated in our Tri- 
bunals; that in our Courts they have 
look d upon them asa Scandal in the Church, 
and a Diforder in the State, both as to Un. 
certainty of the Condition of People, and 
he Trouble to Confciences which flowd 
rom this Practice in the fecond , Period ; 
hat, ina Word, if Marriage is made nnll, 
tis definitively, irrevocably, and beyond 
Recal fo. | oe 

_ This is Madam de Gefures’s Objection, 
hefe the Inferences of her Demand, _ 
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+The Queftion therefore, is, whether ax 
‘cording tothe true Doctrine of the Chure:! 
and the true Intent: of its Difcipline, cea 
be ‘admitted what Madam de Gefores call 
moral Proofs, inorder to pronounce. tl) 
Nullity of a Marriage folemnly celebratecd 
and to determine, that tho’ there has beec 
a Celebration, there has been no Sacramei 


| Doëfrine of ‘the Church. 


We have faid, (and “tis our Principli 
fhat as the Intention of Jefus Chrift, : 
the Inftitution of the Sacrament of Max 
aiage, was to render it indifloluble, tl) 


 Entention of his Church is not to adm 


without evident Certainty any Means tha 
may tend to diffolve it, and -confequentl, 
¢o reject all Proofs that in their own N; 
ture, or upon Experience, are uncertain. | 

We have faid, and ‘we repeat it wit 
the fame Confidence, that ‘tis in this Ti 


diffolubility confifts theholy Parallel of th 


Union of Hufband and Wife by the Sacre 


ment, and that of Jefus Chrift with Fi 


(Church by Grace. | 
The Word Indiflolubility offends Madan 

de Gefvres: A new Principle, fays fhe, an 
productive of Jfrange Conféquences ! For tb 
af the Indiffolubility of the Bond is. what co: 
jfiitutes the Effence cf the Sacrament, ; wii 
| | olloss 
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follow, that an Impotent may be capable of this 
fame Sacrament. For ({he goes on) do but 
jet ofides and abjtvad bis Impotency, and prez- 
fently the Pond which fhall tye bimto a Wife; 
may be indiffoluble, and. as fuch. reprefert tbe: 
indiffoluble Union of Fefus Chrift and bi 
Chuch, which will make a compleat Sacrament: 
of it. And then fhe cries out, What Theo. 
logy s this! Whence bas the Author fetch'd the: 
Dotvine he: preaches to us! We fhould be glad,, 
if bed inflance fome Body that bas [poken as 
be [peaks ! | | 

The Principle isnot new, nor is it pro-- 
ductive of fuch ftrange Confequences they 
em fo fearful of. 


WAOLOACLOAOAOATE 
(ANS WER. 


| he Principle is not new. What! is. 
ita new Doctrine, to fay, that the. 
ndiffolubility of Marriage, is the Effence. 
of this Sacrament ? Did ever any one que- 
tion it, before the Anfwer of Madam de. 
Fefvres? Nor certainly will this Anfwer, 
vith all the dogmatical Air and magifterial. 
fone which it is deliverd in, be able to 
nake any Body doubt it. 
oe i 177. We 


198 The PLEADINGS for 
We can quote an Author, who alone : 
fuficient without any other, fince ’tis from 
him all others fetch their Doétrine; am 
that is Jefus Chriit. It isa common Topic 
among Theologifts, that before this divan 
Author, Matrimony had not the Charactt: 
of a Sacrament; yet queftionlefs it wi 
fomewhat more than conjintio Maris 
Fomina, otherwife it would not have dii 
fer d from the fenfual Conjunétion of Beafti 
It was a Society of Life between Perfon 
who were by the Laws capable of thas 
Union: Inter ligttimas pexfonas 3 and tth 
Defign of that Society was alfo to be dure: 
ble, and not diffoluble. Such was the D} 
finition which the Lawyers gave of it ii 
thofe Times, from the fole Authority « 
human Laws. But this Engagement bein! 
then but a civil Contra&, the Parties wh) 
believ’d themfelves bound by nothing mor 
than their own Confent, made no Scrupil 
of loofing themfelves by a contrary Will! 
Hence came the free and frequent Cuftori 
of arbitrary Divorciugs, permitted and wan 
ranted by the Laws. 

But when Jefus Chrift was pleas'd to ele 
vate Matrimony to the Dignity of a Sacrea 
ment, he, at the fame Time, declar’d i: 
indiffoluble by that facred Law : Ques Dem 
conjunxit, Homo non feparet : The Indiffolubs: 
lity and the Sacrament which were d th 

am) 
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fame Time form’d by this Word of the So- 
_vereign Legtilator Jefus Chrift, is a mani- 
feft Proof, that it was the only Remedy, 
his divine Wifdom pitch’d upon againit 
thofe licentious Divorcements, which Mo- 
_fes permitted to the Fews purely ad duritiem 
cordis, for the Hardnefs of their Hearts: 
He added to Matrimony the Character of 
a Sacrament, On Purpofe to render it in- 
difloluble. - : 
Indiffolubility is therefore fo much the 
Eflence of the Sacrament, that it is by 
this Character the Marriage of Chriftians 
differs from that of Pagans.’ ’Tis the eflen- 
tial and juridical Difference of Chriitian : 
Marriage. — ; | 
_ “Twere needlefs to load this Replication 
with Crowds of Quotations, to confirm a 
Truth taught us by Religion, and dictated 
tous by Reafon. St. Auffin ought to fatis- 
fy in this Cafe: Of all the Definitions of 
Marriages, that which that holy Doctor 
gives us, is the jufteft and moft concife : 
Matrimonium eft conjuntionis infeparabilis Sa- 
cramentum. 3 
Let thofe who fuggeft to Madam de Gef- 
wres a contrary Language, quote any Body 
who fays as they do; that it is manifeft] 
falfe, that the myftick Sign of Jefus Chrift’s 
Union withthe Church (which makes of 
Marriage a Sacrament) is fix’d to the In- - 
| eka diflolubility 
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diffolubility of the Bond. *Tis precifely di 
this Indiflolubility of both Unions, thee 
their Parallel does eflentially confift ; am 
as Jefus Chrift was pleasd, that the Union 
which he contraGed with his Church fhoull 
endure ‘till the Confummation of Ages, A 
he was alto pleasd, that the Union whic! 
the’ Hufband and Wife contracted togethee 
by the Sacrament of Marriage, fhould haw 
no other Determination but their Lives 
Our Principle therefore is not a novel Prim 
ciple: It is as old and as true as the Gofpee 
of Jefus Chriit, who is the Author of itt 
Neither isit true, that the Principle is proo 
ductive of the Confequence which they o 
the other Side affect to draw from it in Ree 
lation to the Marriage of an Impotentt 
We do not now difpute, whether Impotency; 
be a Caufe of Nullity in Marriage. Ti 
handle füch a Queftion, as in Law, would 
be to fuppofe in Fac, that there is a cer: 
tain Impotency which may be the Subje@ 
thereof; and we are very far from 
fuppofing , or allowing of fo falfe 
Fact. | 

Let Impotency, (which the Gofpel, thee 
Source of Chriftian Laws, has no where 
mention d) let it, I fay, after twelve Cen-- 
turies from the Settlement of the Church, 
become an Impediment deftrutive of Mar-- 
tiage; let the fuperiour Courts follow, à 4 
| take: 
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take for granted the Cuftom thereof ; it is 
not the Subject of our Queftion. = 
: We do ‘not; from. the Indiflolubility of. 
Marriage in it felf, conclude the Validity - 
and Indiffolubility of the Marriage of an. 
Impotent. Marriage in general is indiflo-, 

Juble, therefore the Marriage of an Impo- 
tent is good and indifloluble, To argue.- 
thus, would be wild, extravagantly wild... 
We very well know, that if the Church. 
has rank’d Impotency in the Number a) Oe 
Impediments which cut off Marriage, con-- 
fequently to declare the Marriage of an 
Impotent null, is not diflolving a Marri- - 
age, ‘tis adjudging the Marriage never did, 
exift. 
This therefore is not the Confequence we” 
draw from the Principle of Indiflolubility ; 
but we conclude from it, (and our Conclu- 
fion is rational) that Matrimony being in- - 
difoluble in its Rife and Inftitution, the. 
Caufe which can diflolve it, ought, in the 
true Doétrine of the Church, to be really, 
evidently, and infallibly certain, becaule 
(we fay itagain and again) the Spirit and 
Intention of the Church is not to allow 
the Dienity of a Sacrament, the Condition 
of Perfons whom it has tyd together, to 
depend upon a faulty, equivocal, and un- 
certain Proof, eet one 
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The School of Theology, fays the Am 
{wer, has plac’d the myftick Sign (that: 
to fay, the Effence of the Sacrament) neo 
in the Indiflolubility of the Bond, nor ever 
in the mutual Tradition (or Enjoymentt 
of Bodies, but in the Poflibility, or, whic 
is the fame Thing, the Capacity whicil 
cught to be between the two Spoufes fon 
attaining that Tradition or Enjoymentt 
And then he goes on, and fays, füchis ma 
nifeftly the Dcérine of the Church, fucth 
that which Madam de Gefures’s Advocate: 
laid down for a Principle. | 
Whoever reads all together what he has 
written in his general Anfwer, touchings 
the novel Tradition of Bodies, and thee 
Texts he has quoted for Authorities, willl 
think they were really in Favour of! 
his Thought. But not to wafte Time 7 
Explications, he no longer places the Ef; 
fence of theSacrament in the AG of Traditiom 
or Enjoyment; he reftrains it to the Poth-- 
bility of Tradition, and he does wifely,:: 
He's fenfible, that to place the my fick: 
Sign, the Effence of a Sacrament, the U-. 
nion reprefentative of that of Jefus Chrift, , 
in the very AGof Confimmation, were an 
Impurity which would ftartle Mankind. 
But endeavouring to avoid one Rock, he 
tuns upon another. He thought it would 
not look well to {peak like Fulian the Apo- 
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fiate, Wicklif, and Gratian who has been — 
condemnd in that Point. But when he 
feparates himfel: from his Authors, for ve- 
ry Shame; when he rejectis. the Syftem cf 
actual Confummation, to fbelter himfelf 
in that o: Poflibility of Confummation, he 
~ finds himfeif the only. Man of his Opinion ; 
and will never be able to inftance, either 
‘Theologick-Schoo} or Doctor of the Church, 
that fays as he does, that the Fflénce of a 

Sacrament, that the Sign, reprefentative of | 
Jefus Chrift’s Union, confifts in a Poffibility 
of confummating. : 

Let them fay, if they will, (and ’tisthe 
moft plaufible Thing they can fay) that 
Matrimony having a two-fold End, the 
procreating of Children, and the extin- 
guifhing of Concupifcence; the Impotent, 
who are unable to do either one or the o- 
ther, is a Subject uncapable of the Sacra- ° 
ment. But tofay, that that material and 

_terreftrial Union of Bodies, whether habi- 
tual, whether aciual, isthe very Sign re- 
prefentative of the celeftial and fpiritual 
Union of Jefus Chrift, is what the Purity 
of Religion can by no Means endure. 

When, to fupport this Idea, fome fhould 
make Ufe of thefe Words of Genefis: Et 
erunt duo in carne und ; ecce munc os ex ofibus 

(MES, Cao ex carne med: They are not a- 
ware, that from the Syftem of poifible 
a Enjoyment 


) 
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Enjoyment they relapfe into that of act 
Enjoyment. ‘The Scripture does ‘not fa. 
poterunt elle, but, evunt duo in carne unas 
ecce munc (actually)~os ex offbus, ec. Br 
lets really fpeak, asthe holy Doctors han 
{poken, evant duo in caine und; this Expree 
fion neither fignifies a@tual Enjoymem 
nor Poffibility of Enjoyment, by tho 
Words. The Scripturé meant nothing bw 
a mere per.ect Union of two Perfons, si 
like manner as it fays of the primitiw 
Chriftians, thatthey were cor 1m © anim 
ind. ; 

Ecce nunc os ex offbus meis, Fc. Thelit 
Words, which only refer to the Origin cn 
the Woman who was taken from the Man 
Side, have no other Object but the intimate 
Relation, the mutual Corfefpondence ‘on 
the Hufhand’s Affection, and the Wife’ 
Submitfion; andas this Union of Heart 
and Minds is perpetual and continual, itd 
not allowable to’ fay, that that is not thee 
Object of the ‘holy . Texts, rather thai 
that tranfitory momentaneous Union off 
Bodies. 

Did the Council of the other Side think, 
when he a fecond Time quoted the Chapter, 
Debitam de Big. that; by the Diréétion - oft 
the Canons, a‘ Man who ‘had ‘been marry’d! 
could not afpire to the Order of Priefthood®: 
A certain private Man, who was marry’d a 

| fecond 
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fecond Time, had receiv d the Sacrament, 
‘but not confummated the Marriage, Pope 
Tnnocent III. decides in Favour of the prin- 
cipal Object, (Priefthood) that he might 
be admitted thereunto, in like manner as 
the Canons decide, that a marry’d Woman, 
if fhe continues a Virgin, may be loofed 
in order to take the Veil of Religion; but 
fo ‘little Colour is there for inferring from 
thence, that the Sacrament confifts either 
in the AG, or in the Poffibility of confum- 
mating, that, on the contrary, the fame 
Chap. Debitum decides, that tho’ there was 
not Confummation, the Marriage was no 
lefs'a Marriage, profedo ubi deficit inter bu- 
jufmodi conjuges commixtio corporum, non dee 
baju[modi fignaculum Sacrementi. ~~ 

Neither the Mafter of the Sentences, nor 
St. Thomas, have clearly faid, that Con- 
fummation, or the Power of confumma- 
ting, are eflential to the Sacrament. So 
too, St. Thomas s Difciple, in his Commen- 
tary upon the Maïfter of the Sentences, - 
whofe Text he gives at large, lays it ex- 
prefsiy down as a Conclufion, that the EC 
fence of Matrimony confifts folely in the 
Bond, form’d by the fole Confent ‘of the 
Contractarits : Effentialis natura Moatrimoniz 
eft nodus © vinculum quo perfone [ibi mutuo fe 
traduit. And he reports out of St.Thomas, 
that ‘Confummation is but an accidental 
ee Perfection 
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Perfection of Marriage; he proves it, be: 
caufe Confenfus animorum alone is the Sigm 
of Grace conterr’d in the Sacrament. Since 
therefore neither Confummation, nor the 
Power of confummating, can be Signs off 
Grace; and fince no one can’ think other-- 
wife without Impurity, why fhould it nott 
be taken for granted, that the eflentiall 
Character of the Sacrament of Chriftiam 
Marriage is its Indiflolubility ? and confe-- 
quently, “tis unlawful to wipe away thiss 
facred Character by cafual and deceitfull 
Proofs. | 
There are, fay they of the other Side,, 
in the Sacrament two Characters to be con-- 
fider'd, its Indiffolubility and its Holinefs ;, 
if Complaints of Impotency may endanger: 
its Indiflolubility, the Marriage of an Im-- 
potent inevitably fullies its Sanctity. The: 
more venerable Marriage is, the more: 
dreadful the Prophanation of it is by an. 
Impotent, the more Care ought to betaken _ 
that the Remedy may not become impracti- - 
cable. | 
What Sophiftry! what Ilufion! ’Tis 
put as if we fhould fay, the more venerable 
a Sacrament is, the more holy it is, the 
more Facility and Complaifance ought 
there to be in diflolving it. We muft be 
timerous how we prophane a Sacrament, in. 
confirming of a Marriage; but we muit 
not 
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not be fo feafful how we profane a Sacra- 
‘ment, in deftroying of a Marriage. Blefled 
Reafoning, this ! 
The Sacrament of Matrimony is holy: 
‘All Sacraments are holy :, Sanétity is an - 
Attribute common to them all; but the 
fpecifick diftinguifhing Attribute of this, is 
Indiflolubility. The more venerable it is, 
the more anh it is; the more fertupulous, 
exact, and fevere ought we to be when 
People go about to-difiolve it. Of all Pro- | 
phanations of Sacraments, according to the 
real Mind of the Church, there's none more 
{candalous, more terrible, than a rafh and 
too eafy Diflolution of Marriage. 

Let us fuppofe an old Man en the wrong 
Side of Fourfcore, fancying he felt in him- 
felf an Aftermath, a latter Spring of Youth; 
flatter’d with this Titillation, (a fham Spur) 
he undertakes a Girl of eighteen or twenty ; 
this young Creature, vivz nefcia, nay, if 
you will, as ignorant of Man as Madam de 
Gefvres pretends to be, and like her belie- 
ving, (if fhe does believe it) that having 
been before the Prieft, and receiv'd the Be- - 
nediétion of the Church, was enough to 7 
make them Man and Wife, and that all 
Men and all Ages were alike; let, I fay, 
this young Perfon pafs whole Nights by 
the Side of this old Man, this breathing 
Caput mortusm, would not fuch a dr 
ear 
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bear an Affinity with this pretended Pro-- 
phanation, which fticks fo m the Gizard 
of Madam de Gefores? And yet no Mam 
will dare to fay, that ‘tis lawful to have 
any Regard tothe Complaint of that young 
Perfon, and grant her a Diflolution of hex 
Marriage, nor even a Separation from hew 
Huthand. 

Adultery, either on the Hufbands Side,, 
or the Wife's, does queftionlefs yet more 
deferve the Name of Prophanation; which 
ever of them commits it, gives the other 
an Example, and fometimes an Opportu+- 
nity, of being reveng’d. And yet the 
Prophanation, by Adultery, would be no 
Caufe of Diflolution. 

Would an Impotency, cccafion’d by fome: 
Accident after Marriage, caufe the fame 
. Danger? Would not the. Wife continue alll 
her Life, or her Hufland's, in the fame; 
fcrüpulous Condition ? But the Churcm 
would make a much greater, to untye herr 
Bond, and deftroy the Marriage. — a} 

Do Peoplereally believe, that the Churcin 
was lefs fage and lefs juft in the twelve: 
firft Centuries of her Difcipline? Was fhe: 
lefs knowing wherein confifted the Pro-- 
phanation of a Sacrament? Was fhe igno=- 
rant, that-there may be Impotents, and 
that there actually are? Why then does: 
fhe reject fuch Complaints, either of the: 

Wite 
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Wife or Hufband? ‘Twas becaufe fhe was 
perfwaded, that there was no Prophanation 
{o much to be dreaded as that of a Diffolu- 
tion; no Proof more faulty, more fufpi-’ 
cious, more perilous, than that of Impo- 
tency; and that it was better, either by 
Way of Precept or by Cuftom, to reduce 
the marry’d Couple to live together like. 
Brother and Siiter, than to tufer them. 
upon fuch Proofs to be parted; which re- 
mains to he treated of in the Examen of 


The Difcipline of the Church. Fu ft Period. - 


How dare People affirm, that in all the 
Ages of the Church, the Diflolutions of. 
Marriage, for Caufe of Impotency, were. 
Part of the Ecclefiaftical Difcipline ? “Tis 
confefs d, they venture that falfe Propoft- 
tion without Proof; but then they think to 
ihake it up by Subtilties and Sophifms. 
~ = Before the Time of St. Gregory, fay they, 
the fecular Power took toit felf the Coguixance 
in Caufes of Marriage s but fcarce was the 
Church-Difcipline at Liberty, when, by the 
Mouth of St. Gregory and of Gregory Il. 
foe declar'd two Marriages null for Impotency. 
They go on and fay, they have quoted thofe 
two Examples to Monjieur de Gefvres’s Aduo-: 
cates, and. yet theyre incorrigible! © 


What 
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What a Corre& r! he has been alreadyy 
anfwer'd,that tho in the Church’s firft Agess, 
when the Propagation of Chriftianity wass 
not as yet univerfal, and when the Heai- 
thens were mingled with the Chriftians, thee 
fecular Power had its Laws; yet the Church 
did not depart from hers. He might havee 
learnt from the two greateft Doétors of thee 
Latin Church, [St. Ferom and St. Auguffin\| 
that the Laws of the Emperors were con:- 
trary to the Gofpel, and that St. Paul for-- 
bad what Papinian allow’d of. The Chri-- 
füans, in Cafes of Marriage, did not relyr 
upon thofe Laws, which were the Offals off 
Paganilm; they addrefs'd themfelves to 
the Bifheps or Popes, who, inftead off 
giving into the dangerous Snares of the 
Complaints of Impotency, difmifsd alike 
the Hufbands and -Wives, and fent them 
- Home again to live in a Chriftian-like man- 
ner as Brother and Sifter, if they could nott 
live conjugally as Hufband and Wife. | 

As for the two Examples; he who fo) 
unjuftly complains of being forgot, forgets 
himfelf, that Anfwer has» already been) 
made him, both verball in Court and! 
in Writing; that as for the Canon quod! 
autem, he might fee by the Obfervations off 
the Roman Correétors, sand of M. Pithon,, 
that it is falfely attributed to St. Gregory. 
The Glofs obferves, that this Canon ae 

en. 
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ken from the Lombard-Law, which is in the 
- Capitularies. ‘ 
+ As for theother, taken from the Canon 
Requififi, which Gratian falfely afcribes to 
St. Gregory, and which the Advocate of 


Madam de Gefvres gives to Gregory II, — 


M. Pithou {peaks of it doubtfully: Forte 
Gregorio. IT. ‘tis a Text, which, properl 
{peaking, has no certain Author at all, 
and which, if we judge of its Doétrine by 
that of Chap. Quod propofuifi, afcrib'd to 
the fame Pope, well deferves to be difown’d 
rad" ho 

We need only fee the Glofs upon this laft 
Canon, the Obfervation of the Roman Cor- 
rectors and of M. Pithou to make a Judg- 
“mentof it. : 

If he who upon fuch Examples re 
proaches, in a Doétorial Tone, the Advo- 
cates of Madam de Gefures, that they are in- 
corrigible, has nothing better to propofe, 
what a Corrector is He! 

Take another Tafte of his Wit: He 
would prove the Difcipline of the firft Pe- 
riod by that which he pretends to find in 
the fecond; confounding the two Periods, 
and advancing, That the Body of Difcipline 
bas always been the fame. It is impoftble, fays 
he, that Difcipline which depends upon a Dog- 
ma, fhould receive any Alteration, becanfe the 
Immutability of the Dogma which governs %, 
| : fi ers 
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fuffers it not to vary. The Church could noit 
adds he, fometimes approve, fometimes condemn 
the Marriage of an Impotent ; nor confequenti}) 
[ometimes admit, fometimes rejeE the Complaint 
for Impotency. 4 | 
' Isit prudent to propofe fuch a Paradon 
in an Ecclefiaftical Court ? Is it to be ima 
gd, that the learned and worthy Judges 
who compofe it, fhould thus confound Do». 
Citrine with Difcrpline? The Differences 
whereof was fo well underftocd in thoft 
early Times, that Ivenaus.fays of the Var 
riation in Difcipline, that it makes the 
Unity in Doctrine more efteemable : Wartes 
tas Difciplina unitatem fidei commendat: And 
Lertullian, that with a Salvo to Uniformity 
in Faith,all that is Difciplinary is fubject too 
Variation and Correction. Lege fidei ma: 
nente, cetera Difciplina & conver fationis ads. 

mittunt novitatem correfionis 2 
Let us not confound Doétrine with Dif 
cipline: There needs no Sophiftry here: 
Where is this Dogma written, to which they” 
lnagine the Difcipline is faften’d? We find! 
a Dogma very plain, and very general im 
the Gofpel, which forbids Man to feparate: 
what God has join’d together; but -we find! 
none there that fpeaks of an Impotent's: 
Marriage, yo 
To declare Impediments of Marriage, is; 
a Thing which the’ Church has: decided: toy 
be: 
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| be Part of her Authority ; the Difcovery 
and Proof of fuch Impediments are there: 
fore the Workmanfhip of its Difcipline, | 

The Church, in the firft Period of its 
Difcipline; did not think fit to receive 
Complaints for Impotency , becaufe fhe 
would not expofe the Indiflolubility of a 
Sacrament to the Levity or to the Collu- 
fion of fuch Complaints, and yet lefs to the 
Peril of coneétural and cafual Proofs. And 
we may fay, (after the great Men who 
Rave: worthily executed the publick Miniftry 
in cur Tribunals) that “tis in thofe firft. 
Ages we may more affuredly find the fab 
taiy Connexion between Difcipline. and Do- 
2 ine. 

- People muft not therefore fay, that the 
Phas ch might fometimes admit, fometimes rejet 
Complaints of Impotency. ‘The Church might — 
do whatever fhe thought was a Part of her 
Difcipline. Did fhe receive im that firft 
Period the Compleints of Impotency ? Tis 
a Point of Fact; and can we defire a better 
Proof of a negative Fact, than the Tefti- 
mony of the Church herfelf, reported in 
the Canons: ‘Romana Ecclefia confuevit Judi- 
care ut.quas tamquam uxores habere non pol ut, 
babeant ut forores.  Confuevit, it was the 
€uftom, the Ufage, the Re attefted 
ad Sg Church herfelf, | 


Difcipline . 
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The Difcipline: founded upon this grand! 
Principle, that where there was Doubt, we: 
fhould ftand by. the Indiffolubility of the: 
Sacrament; or, to {peak better, that we 
fhould not expofe the Dignity of a Sacra-- 
ment to a Conjecture, and to a Doubt:: 
A Principle evident in it felf, and yet more 
evident from the Obfervations which the 
Difcipline of the fecond Period furnifhess 
us with. 


Difcipline of the fecond Period. 


FO have the Pleafure to fay, that the: 
Author of M. de Gefores’s Memoriall 
would fet up for a new Doctor, Reformer off 
the Church's Laws, wifer than the Canons, more: 
zealous than the Popes, &c. they make himi 
fay whatever he did not fay; but anfwer to) 
nothing that he did fay. | 
We are made to fay in the Memorial off 
the Marquis de Gefvres, That there's nothing: 
but Scandal and Impurity in the Difcipline of* 
the Church. All the Anfwer is of the fame: 
Strain and Style. 


À Calumny which every Reader will ac-. 
quit us of, if after he has read 10 or 12 
of the firft Pages of the Anfwer, he will 

_ pleafe: 
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pleafe to give himfelf Time to read again, 
an the Marquis de Gefures’s Memorial, the 
whole Seëtion of the fecond Period from 
about pag. 12. to about pag. 20. he will 
not find one Word that borders upon thofe 
wicked Sentiments which are father’d on 
us ; and weare bold to fay, that a fecond 
reading of the Memorial in that Place, 
will ferve for a Reply to all the Artifice of 
the Anfwer. 5 
The Publick will give me leave to call _ 
it an Artifice, which, by an artful Tim, 
attempts to confound the different Cafes, - 
which we had taken Care in the Memorial 
to diftinguifh as the Decretals diftinguifh- 
thern., :: : | 
_ Madam de Gefores makes a mighty Po- 
ther with the Decretals, as if they had all 
receiv'd the Complaints of Impotency, tho’ 
in fome the Church abfolutely fet them 
afide; as in the Chapters Con/ultationi, of 
Lucius WI. and in that quod fedem, of Alex. 
JI. tho’ there the Queftion was about a 
manifeft Impotency occafion’d by vifible 
bodily Defects. In others; the Church ad- 
mitted no Proof, but from evil Conforma- 
tion, asin Chap. Accepifii, and in Chap. 
ex Literis. In others, the Church allow’d 
of no Proof but the Hufhand’s Oath, Stan- 
dum judicio Mariti, as in Chap. Si quis, in 
Chapters Accepifi & Continebatur. And it 
7 in 


216 Ihe PLEADINGS for 
in others, the Church was more indulgem 
to human Weaknefs, more eafy to. liften 
the Complaints, aad receive the differe:1 
Proofs, fhe found: by Experience that fil 
was oftentimes deceiv'd : Cum appareat EH: 
— ¢lefiam fuiffe-deceptam. a 

But what the whole Art of the Anfwn 
cannot -colour or excufe, he pafies in SS 
lence thofe grand Rules which run throug: 
all the Decretals, and which m the midi 
‘of the Alterations of Difcipline, have fin 
prefervd the immutable Principle of tlh 
Doctrine. | 

Firft Rule: That whatever Proof be ax 
mitted, whatever Judgment be pronounc: 
in a Caufe of Impotency: De talibus : Fu 
cum pendeat ex futuro: fententia contra mi 
trimonium lata non tvanfit in rem judicata 
The Judgments were never other than pri 
vifory and conditional, that if the Parti 
had not fet. forth the Truth, if they hea 
aimposd upon the Church : $2 reus perjurr 
Inveniaris +. cum appareat Ecclefiam fuiffe di 
ceptam, the Judgment was to fall to th 
Ground. The Parties who had fo abus: 
the Church, were oblig’d to break the: 
new Engagement, the Hufhand to qu: 
his new Wife, the Wife her new Hufban« 
and to return again to eachother : Ad pri 
ora counubia redire, priora matrimonia reftaii 
rantnr. 
: Th 
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+ The Church, always fage, always equi- 
table, might believe, that in Time thele 
Menaces againft falfe Swearers, the Ab- 
horrence of fhametully refuming their firft. 
Tye, and of breaking the fecond, of re- 
turning to a Spoufe juftly offended, might 
be capable to prevent the Lyes, the Ca- 
lumnies, the Collufions, and the Frauds, 
which the Church ever fear'd in Cecafions 
ot Impotency. | Keeping «in Sight the 
Doctrine which fhe held trom Jefus Chrift, 
the Indiffolubility of the. Sacrament, fhe acied 
not without Referve, and granted not her 
Judgments but under Conditions, ey 
Second Rule: ‘That in thefe Canfes, Pre- 
fiunption was always for the prefent States 
Matrimony had always the better End of 
the Staft: Séandum.pro Mati imonio. Hence it 
follow'd, that when the Bufinefs was to-pre- 
ferve the Sacramentin Force, they believd 
neither of the marry’d Couple : Contra ma- 
frimontun non. est credendum eorum confel- 
oni, fi utergs, confiteatur non eff cis cre- 
dendum, ne im fraudem boc. diceretur fawn. 
A Maxim, which plainly evidences how 
liftrufttul ,. even in the Difcipline . of 
Be. fecond, Period , the Church already 
was of the Fraudulency of thofe Coni- 
yaints,.and yet more of the Uncertainty 
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Third Rule, founded upon the famuc 
Principle with the foregoing «That between 
two Kinds of Proofs, either obfcure, or diff 
ferent, or oppofite, that which tends tt 
preferve the Marriage ought to prevaill 
becaufe of two Inconveniences, to continu 
the Marriage, or to deftroy it, the lattes 
is certainly the moft pernicious, and moff 
contrary to the Doctrine of the Church 
and whatever is faid by the Council of thx 
other Side, we cannot repeat it too oftem 
tolerabilius eff aliquos contra flatuta hominum dii 
mittere copulatos quam contra flatuta divim 
legitime conjunttos feparare. 

In vain does the Anfwer laugh at theff 
Words; contra ffatuta Det, contra Jfatuta hu 
minum: This Rule is perfectly well ap 
ply’d here. The Impediment of Marriage: 
on Account of Impotency, and its Proofis 
depend upon the Difcipline of the Church: 
in like manner as the impediment for th 
Canfe of Kinfhip, and its Proofs, (fpoken 
of in the Chapter where that Letter’s writt 
ten) m like manner, I fay, as that Impec 

. diment, andits Proofs, are Part of the E« 
clefiaftical Difcipline. The Law of God! 
is the Indiffolubility of Marriage, fatutun 
Dei, the Impediments of Marriage, arr 
the Difcipline of the Church, /fatuta bomu 
ums tis therefore better, according to thas 
Rule anthorizd by the fourth Lateras 

| Council 
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Council, to venture the preferving à Mar- 
riage, contra flatuta bominum, than to dif 
folve it, contra Dei precepta. ee 
_ Thus,‘ as for what concerns Proofs in ge. 


neral, you fee what Fruit may be reapd — 
irom the Texts and Glofles of the Decre- 
tals. | | 

As for the particular Proof by inf peét. 
ing the Wife, it will be the Subject of the 
fecond Part. We fhall content our felves 
rather than divide the Obfervations which 
regard the Decretals) with replying to the 
sroundlefs Afperfions which are caft upon 
the Author of the Memorial upon Chap. 
Littera and Chap. Propofuifi. — 

As for Chap. Littera, we did indeed cite 
t with Refpeét to the Proof of triennial 
Johabitation ; and we did not believe, 
hat Madam de Gefvres could, in Relation 
0 Infpection, gather any Advantage from 
| Text, which inftead of clafhing with our 
rinciples, confirms em. _ gh 
The Analyfis of that Chapter, is this; A 
Man and Wife had liv’d together as marry d, 
‘olks for eight Years: the Wife fet forth, ©. 
hat after this long Cohabitation the was 
ull a Virgin; Fo quod vir ejus mon habebat 
otentiam coeundi, and fo fhe defir’d to be 
Marc ds 

The Hufband own’d, quod illam munquem 
ognoverat, that he had not confummated 

“CEE K-2 ! with 
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with her; but that he was able ‘to ‘cov! 
Summate with other Women. - | 
The Bifhop, who confulted the Pop 
Sid that he had caus the Wife to be im 
Apected by Matrons, who seported that {fh 
«vas a Virgin. The Bifhop, by anothi 
Sort of Precaution, which doubtlefs wi 
fem extraordinary to us at this Time, ay 
pointed the Curate of the Parifh where tI! 
Hufband livd, to make Enquiry whethn 
that Man who alledg d he was potent am 
capable to confummate with other Wome=i 
had had carnal Commerce. with any oth 
Woman ; and by the Inquifition-of the Ci 
sate it could not be made out clearly, thi: 
he ever had had fuch Commerce wath | 
ther Women. ee 
Things ftanding thus, the Wife cli 

gnouring to be divorcd, and blubberit! 
bat fhe would be a Mother, and aould bar 
Children, the Hufband, on his Side, faid !° 
aefered bimfelf to the Church; quod. py 
yatus erat flare Confilio Ecclefia. ‘The B 
fhop enjom'd both of ‘em to undergo 
Penance, in.order to-obtain from God, Î! 
their Prayers, ut opus matrvimonti confumm 
pent. in fhort, after many Put-offs, t! 
“uiband and Wife retum’d to the Bifha 
and unanimoufly declar’d to him, confor 
woce, that they could not carnaliter Coz 
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. Upon this, the Pope anfwers the Bios, 

that if it appear'd to him, that in the: 
Courfe of thole eight Years, the Hufband: a 
and Wife remain d together per continuum 
triennium, he may, after taking an Oath 
from both of them, that commifcert éarna= 
liter nequivifle, and added thereto the In- 
queft, feptim? manu, pronounce a Sentence 
of Divorce between them. 
. Now, to fpeak fincérely, what UR can 
this be of to Madam de Gefures, in the wor- 
fhiptul Court we're now in, and i in the Age 
we live mn? 

r. The Hutha is confe(d-he had never 
conjugally known his Wife. He alledg’d; 
he was impotent towards none but his Wifes 
that it was but a partial Impotency, and — 
that he was.capable ef knowing other Wo- 
men carnally. Does,not this Diftourfe of 
a Hufband and Wife, after eight Years co. 
habiting, difcover a manifeft Collufion ? 

2. The Bifhop faid he had causd the: 
Wite to be vilited by Matrons. . Is it not 
plain from the Texture of this Collufion. . 
that the Hufband, inftead of oppofing it, 
confented to't ? 

3. The Inquifition of the Curate : in his: 
Parith, to find out whether the Hufband 
had had Commerce with other Women, is. 
1 Piece of Management upon which, out of. 
Refpeët to the Decretals, we onght to for-. 
À i beat 
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bear Reflexions. But is it not vifible, thy 
the Hufband, who had collogu’d with hh 
Wife to get themfelves parted, would han 
been very forry, could the Inquifition haw 
furnifh'd any Proofs of his Ability ? 

_ 4. The Sequel clearly demonftrates iit 
The Wite returns, and teizes the Bithoyp 
and the Hufband, owning his Fecblene:! 
fays, That he’s willing to leave it to the Churce 
that is, in plain French, he confents to hi 
Demarid; and, at length, they both di 
clare confound voce, that they have not been all 
- toconfummate. Can there now {ferioufly fh 
. any Notice taken of this Example? 

As for Chapter Propofuiffi, it is needle: 
to repeat what has been faid in the Memx 
rial, back’d by the Sentiment of the D 
&tors, who have teftify'd, not by a randon 
Guefs, as Madam de Gefures is made to fa 
in her Anfwer, but by a well-grounded Ai: 
eument, That this Letter ought to be underflow 
of a Woman who hada Mind to be a Num. 

And indeed the Doétrine of this Chapte 
Gf we go about to underftand it in a Caif 
of an Accufation of Impotency) would th 
(asis fhewn) contrary and repugnant tt 
the Direction of the other Decretals, am 
to all the Principles laid down by the othe 
Popes; and nothing better fhews what li 
tle Weight ought to be given to this Chayy 
ter, than the Necefhity wherein all th 

Doctor 
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-Doétors have found themfelves, (in order 


to juttify or excufe the Decifion of it) x. 


to believe that it was in a Cafe that was 


fpecial, and which favours the Interefts of 
Religion... 


iA € 
ee 


! Latter Condition of the Church’ sDifeipline. 


T HE Difcipline of the Church in the 
firft Period, when it was nearer the 


Source of its Doétrine, look’d upon Indif- 
folubility as a Law fo facred, that, not to 
-expofe herfelf to the Hazard of violating it, 


fhe made it a Rule to herfelf, that it were 
better to oblige the marryd Couple to 
dwell together, like Brother and Sifter, 


than to feparate them. A general Rule 
 doubtlefs, for the Wives as well as the 


 Hufbands. As for the Difference fuzgefted 
jn the Anfwer, between the Condition of 


the Hufband and that of the Wife, it 1s 
frivolous ; the Rule were wrong, if it were 
not equal; and it would be accufing the 
Church of Injuftice, to impute to her the 


making a Law between marryd People, - 


= which fhould be againft one, and entirely 


for the other. , 
K 4 The 
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The Difcipline of the fecond Period hs: 
patsd, by Degrees, to the oppofite Extree 
mity ; lcoking upon provifional Judgmenit 
‘and conditional Diffolutions, as a Meam 
to repair the Mifchief if in Time thy 
Church fhould find herfelf deceiv’d; they 
were indulgent to human Weaknefs, the 
were accellible to Complaints of Impotem 
cy, and eafy in the multiplying of Proofé 
The Church perceiv’d the Inconvenience: 
thereof; fhe was fenfible of the Mifthiefs à 
the at length apply’ d a Modus and a Re 
medy, in the prefent Condition of her Diff 
cipline. | 
In this latter Condition, fhe is not ini. 
deed return’d to the holy Severity of thee 
firft Period, but fhe is greatly departed 
from the dangerous Facility of the fecond : 
She has eftablifh’d two Maxims, which) 
ought to be infeparable from each other. | 
The firft, that in AGions of Impoten-- 
cy, they no longer allow of thofe provi.- 
- tory Judgments, nor thofe conditional Dif: 
folutions, which had been the Source andi 
Fxcufe of the Facilities of the fecond Pe-- 
riod. 
The fecond, that as Judgments ought to 
be definitive, (as they are in Truth) and! 
as thereby the Hufband that is convicted! 
of Impotency, is forbid marrying any o-. 
ther Woman, and on the contrary i 
— Wite: 
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wife is allowd to take another Hufbands, . 
there mutt be, in order to diflolve a Mar: 
riage on Account of Impotency, real, phy+- 
fical, certain, and infallible Procfs. ‘This; 
makes the Subject of the | a 


+ second PART: 


Wherein Anfwer is given to the Spflere’ 
of moral Proofs, and to thé particular ‘Proof 
~— yefulting from Infpettion 5 fhewing that mo-- 
yal Proofs bave nothing to do in Quefhions - 
… of Marriage, and that befides, the Infpettion : 
of the Wife-is neither a moral Proof, nor. 
ben à juridical Proof. < 9 SERIE 


Adam de Gefvres diftinguifhes twe : 
{À Things in Viriltty , namely, its « 
Caufe and its Effects. She places the Caule - 
of Virility in the Man; its Effects ‘ihe : 
places in the Perlon of the Wife. | | 
“According, to her, .to look for Virility ~ 
in the Perfon of the Hufband, is looking : 
for a Needle in a Bottle of Hay: If he 
gives Tokens of Motion, that concludes . 
nothing as to Abilitys becaufe Motion, in 
whatever Degree it appears, may be a de- 
ceitful Motion: If he gives no Token of. 
Motion, that may create a Jealoufy of his - 
K5 Inability; 
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Inability; ‘but it does not evince it; by 
caufe habitual Motion may be withow 
actual Motion: 4 mon erefo ad non evigibtl 
non datur confequentia, = 8 = 

With this Impoffibility, which fhe prit 
tends to labour under, of finding nothim) 
in the Perfon of the Hufband that may die 
termine it, fhe takes upon her to look fc 
the Indications of Virility in the Exame:: 
of its Effects. This is the Plan which :: 
laid down for her in the laft Plea. 

"Twas fuch a Propofition as this, whict! 
rt led People to the Tryal of the Com 
grefs, and indeed this latter Proof was im 
troducd to feek for Virility in its mofi 
immediate Effect; nay, it was both mom 
perfect in its Comprehenfion, and mors 
certain in its Indication: More perfect ini 
its Comprehenfion, becaufe it may be com} 
mon for all Women alike, whether Virgin) 
or no Virgins: More perfect in its Indica: 
tion, becaufe-Non-confummation in the 
Act of the Congrefs, may probably enougt! 
be afcrib'd to the Want of Power, where: 
as fimple Non-confummation may proceed! 
from Want of Will. 

Madam de Gefores however does not go 
that Length. _Curb’d by a Regulatiom 
which fhe could not attempt to break 
thro’ in fo open a Manner, fhe is he z 

| elude: 
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elude it, by propofing to look for Virility - 
by inipecting the Wile’s Body. 

Not that ihe pretends, that this Infpe- 
étion is a demonitrative Proof of Virgini- 
ty, or that Virginity is a demonftrative 
Proof of Impotency; but fhe pretends, that 
Virginity is capable of a moral Certainty, 
and that it is at leaft a moral Proof of 
‘Impotency. ee ; 

“The Upfhot of her Memorial, is, that 

in Judgments it is not requird that a Proot 
be phyfical and infallible; that they re 
content with a moral Proof; that. this is 
plain from Examples of Racking, and of 
a Mans being found with a bloody Sword. 
ftanding by the Body of another newly 
flain, ce | 
The Marquis de Gefures owns, that thefe 
Proofs are Proofs fimply moral; that they 
are however admitted in criminal Affairs; 
put he maintains, that this is founded up- 
on particular Reafons, which are not to be 
met with in Queftions of Marriage. 

In criminal Matters, there is a written 
Body of Laws; this Body fpecifies what 
is a Crime in general, and points out the 
Guilty: The Funétion of the Proof in 
this Cafe, is only to apply the general In- 

dication to a particular Perfon. 


In 
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In the Bufinefs of Marriage, there igs 
Fact of Impotency laid down, nay, ‘tis tt 
Fact of Impotency which is look’d for, 

What is fufficient for the Proof of 
fimple Indication, is not fufficient for te 
Proof of a Fact. , le 
_ “Tis not the Marquis de Gefures {ays thi 
‘us the Law which declares it, in the Ai 
ticle where it ordains, that if there’s a con 
fiderable Proof againft one that’s ACCUSS 
of a Crime that merits Death, and whic 
is manifeft, the Judges may put him to th: 
Rack; for according as the Cafe 18, “tis. 
fulficient of an infufficient Proof: A com 
fiderable Proof is enough, when the Crim 
is manifeft; and it is not enough, wher 
the Crime is not abfolutely certain, 

It is true, there are Accufations wheree 
in the Law is not clear; and then thi 
Proof requird, is always a moral Proofl 
But this Ufage in criminal Matters 14 
founded upom divers Circumftances, - a8 

Dhefe- Circumftances ~ are: to prevent 
Crimes by Menaces, to {top the Career ol 
them by Examples, to maintain, by this 
Means, the Order and Quiet of the Repub- 
lick. AAO ye: 

"Menaces are needlefs, when Men ca) 
avoid em. ‘As the moft profligate Wretches: 
might live in that Liberty, if nothing: 
but Demonftration could convict them; 

they 
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they need do no more than offend in fe- 
cret, and render their Crimes impercepti- 
ble to Evidence: There was a Nécefity to 
obviate fitch an Inconvenience ; and it © 
‘was the indifpenfible Neceflity of obvia- 
ting it, which forcd the Laws to defcend 
to the Ufe of moral Proofs. | a 
_ Not but that this fo defeétive a Proof 
“has been look’d upon as pernicious; but 
‘it was more fo to be ty’d down in this 
‘Point to demonftrative Proofs. It had been 
to procure Impunity to Villains, and to 
-facrifice the publick Repofe to their Enor- 
‘mities. Reafon of State has prevail’d, and 
at has been thought more juft, that one 
innocent Man fhould run the Rifk of his 
Life, than the Welfare of all fhould be in 
Danger. 

Theres nothing like this in Queftions 
of Matrimony. The Fatt of Impotency, 
now in Debate, is neither’ an arbitrary 
Fact, nor a Fact fufceptible of Imitation: 
The Example of one impotent Man does 
not excite others to be fo too’; hor is it 
a Fact wherein the general Welfare is con- 
cernd; it is on the contrary a Thing ve- 
ry indifferent to the Publick, whether a cer- 
tain Man is impotent or not; the Conteft 
‘movd upon this Head, is a Conteft be- 
tween one private Man and another pri- 
ee eo | vate 
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vate Man, in which none but the Partiess 
themfelves are interefted.. __ 

Tis to no. Purpofe to fay, that the Fx-- 
ample of one Impotent,who is marry d, mayy 
be drawn into Confequence for other Impo- 
tents ; for the Difference is infinite. ‘Thee 
Example of a Crime is dangerous, becaufe 
there’sa great Number of Perfons capable ta 
imitate and follow it; but the Example off 
an Impotent’s Marriage is not to be feardl, 
becaufe the other Impotents are few im 
Number, Cura vix aliquis invematur impotenss 
ad coeundum. | 

There is therefore neither Reafon olf 
Forefight, nor Reafon of Example, nov 
Reafon of publick Good, to oblige us te 
troft the Fact of Impotency to the Uncer:- 
tainty of moral Proofs; there is, on the¢ 
contrary, a very confiderable Motive nott 
to depend upon it, a Motive founded npom 
the very Nature of that Proof. 

Moral Proof is a Probability,which carries 
along with it neceflarily, es in itsown Nat 
ture, the Poffibility of an oppos d Fact; its 
Character confiftsin leading him that ufes itt 
either to Truth, by the Way of Probabi: 
lity; or to Error, by the Way of abfolute 
Pofhibility. 

Thus, for Example, in Search after 2a 
Crime; it leads the Judge, by the Way oil 
Probability, to punifh the Guilty, DE à 
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punifh the Innocent. | bre 
| And yet the Judge walks in this fecond 
Path rationally and lawfully. 

Rationally; for he undertakes nothing 
but what is abfolutely practicable, foraf- 
much as an innocent Man isa poffible Sub- 
ject for undergoing an unmerited Punifh- 
ment. | iii 
+ Lawfully; becaufe the publick Neceffity ¢ 
authorizes him to repute guilty the accusd © 
Man, who is convicted according to the 
F orms. 

Moral Proof would lead by the fame 
Ways the Judgethat takes Cognizance of 
< FE he may as well err as go 
rignt.  ~ | 
| a he treadsin thisfecond Path, Poffibi- 
‘lity, his Conduct would be at the fame 
Time abfurd and criminal. 

-Abfurd; becaufe it would tend to dif- 
folve a lawful Marriage; that is to fay, 
tend to an End impoflible in it felf; the 
Diffolution of a valid Marriage being de 
impofibile. 

Criminal; becaufe it tends to diffolve 
what God has renderd indifloluble, to do 
what the divine Word has forbid: Quos 
Deus conjunxit homo non feparet. 
© The Judge who fits upon criminal Caufes, 
may conduét himfelf by moral Proofs, ia 

~caufe 
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caufe in running a Venture to be deceivd,, 
and of putting to Death an innocent Man,, 
he runs a Venture of what is poffible in it. 
felf, and lawful in him: But the: Judge: 
who fits upon matrimonial Caufes, cannott 
conduct himfelf by moral Proofs ; becaufe: 
in venturing to be deceiv'd, he runs a Rilk 
of diffolving a legal Marriage; becaufe in: 
rifking to diffolve a valid Marriage, he 
would run a Rik of attempting what's 1m-- 
poffible, and of doing what's forbid. 

We mutt therefore in this Particular have: 
Recourfe to the Rules of common Reafon. 

Tis a Jeft to refer thefe Rules to fimple: 
Speculation, to fay as Madam de Gefvres: 
does, that truly thefe fimple Speculatiyes: 
determine themfelves, and judge only byr| 
Evidence; but that they may likewife dil-- 
penfe with judging in a certain Point: Itt 
is not the fame in judicial Proceedings;,| 
where the Judge is-oblig’d to give Judg- 
ment; for it is very true, that in judicial! 
Proceedings the Judge is obligd to ‘give: 
“Fudement. The Judge, who fees clearly the:| 
Equity of the Demand, pronounces and 
pafles Judgment to the Benefit of the De~ 
mander; but the Judge, to whom the De-- 
“mand is not fufficiently made clear, hefi-- 
tates, ftops, and pronounces, fibz non liquere 3: 
“which isas much as to fay, he has not Evi- 

| den) fade : dence 


_ Lhe Marquisde GESVRES 233 
cence enough to pafs a Sentence; Ex non 
probatis jus fiert non pofftt. ears) 
This is true, efpecially in Matters: of 
Marriage, where the Judge, who plainly 
perceives the Impotency, is oblig’d to give 
Judgment and decide, Matrimontum non fu- 
ie. But the Judge, who does not fo plain- 
ly perceive the Impotency ; the Judge, 
who conceives nothing of it but Doubts or 
Imaginations, is not oblig’d to pafs Judg- 
ment; on the contrary, his Duty in this 
Cafe is to hold his Hand, and not to meddle 
in a Marriage, the Nullity whereof he does 
not evidently fee. Oe ee 
It is true, the Proofs introduc’d by the 
Canons have not this Evidence ; but it is 
likewife as certain, that they were not in- 
tended to conduct the Judge to paf a def- 
nitive Sentence upon a Nullity of Marri- 
age; the Strength of fich Proofs was — 
bounded by the Canons to produce provi- 
fional Decifions, where the Officer does not 
pafs Judgment, but only decides according 
to the Weight of the Probability. 
- The Ufe of thefe Sorts of Proofs would 
be lefs intolerable, if Madam de Gefures 
would refer herfelf to the ancient Practice 
of the Church; if fhe had form'd her De- 
mand without Prejudice to the Right of 
the Parties in the firft Inftance; if fhe had 
lemanded the Diffolution of her sais 
Barre only 
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only by Way of fimple Provifion: But fhe 
demands purely and fimply, that her Mare 
riage fhould be declard null; fhe infiftts 
upon having the Liberty of marrying ano» 
ther Man. Such a Demand cannot be all. 
low’d of, unlefs the Judge is convinced by 
the Evidence, that there is a Want of Vii 
rility. | 
And here it is, that Madam de Gefores 
lofes herfelf ; fhe is very fenfible, that hes 
Strength does not lye in good Reafoning: 
and fo fhe has Recourfe to Exclamationss, 
‘Tropes, and Figurés; fhe intrenches hex 
felf, if we may fo fay, in the pretended 
Horrors of an Impotent’s Marriage, by 
faying, that in Queftions of Impotency 
the Judges walk in a Path. between twi 
Precipices, Diflolution of a Sacrament ov 
one Side, and Prophanation of it on th 
other. 3 
Tis hard to conceive what Madam al 
Gefvres would infinuate by fuch Difcourfes; 
If fhe means, that the Marriage of an Imm 
potent is an habitual Prophanation of a Sz 
crament, we anfwer her from the Ufage « 
the Church, who counfels, according tt 
her, andinjoyns, according to us, the mau 
ry'd Couple not to feparate ; we anfwer hee 
from the Canonical Difpofitions, whic? 
refufe to liften to the Wife, who was au 
quainted with the Impotency before th 
| Marriage 


‘crament ? 


abufe it; but this Poffibility of Protana- 


a all 
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Marriage, Chap. Confultationt & de frigid. 
© malef. Will fhe dare to accufe the Church 
of having confecrated by peremptory Deci- 
fions the Prophanation of an auguft Sa- 

If fhe fays, that the Marriage of an 
Impotent is a Caufe or Occafion of the Pro- 
phanation, thro’ the Danger to which it 
expofes the Perfon who complains, we fay, 


that the fame Abufe may happen in the 


Marriage of a Man that is not impotent. 


= And indeed this Abufe does happen, 


when a natural Averfion, or the Love of 


‘another Woman, makes the Hufband lefs 


affiduous in the Duties of his Condition, or 


when an exceilive Rampantnefs puts him 
upon over-doing the Duties of the conjugal 
State: In the firft Cafe, the Wife is expos d 
to his own Feeblenefs, the laft expofes her 


to Enterprizes Abroad. 
The moft facred Things are capable of 
being abus’d; *tis the Abufe that is crimi- 


nal, and not the Thing abus'd. ‘The Con- 
duét of the Hufband juft now defcrib’d, is a 
Prophanation, of which Marriage is the 
Occafion ; but this occafional Profanation 
does not hinder Marriage from being a law- 


ful Conjunétion. 
We may fay the fame of the Marriage 
of an Impotent, The marry’d Couple may _ 


tion, 
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tion, which befides-has its: Remedy, either 
jn the Piety of the Hufband, or in the Ver-- 
tue of the Wife, or inthe Right fhe has tm 
reject his empty Careffings; this Pothbility 
of Profanation, I fay, makes nothing a- 
gainft the Marriage of an Impotent: in itss 
felf, nor againft the Wifdom of the Deeui- 
ons which injoin the marry’d Couple to let 
the Marriage fubfut. | 
"Tis therefore a falfe Figure Madam des 
Gefures makes Ufe of, when fhe defcribess 
à Path hemm’d in with two Precipices 5; 
there is no Precipice on the Side whicm 
preferves the Marriage of an Impotent 1m 
Force ; ‘tis a beaten Road, fortify d by thee 
canonical Difpofitions. The Precipice 155 
on the Side of thofe who would have Mar-- 
riage diffolv’d upon moral Proofs; for they 
would have that diffolv’d, which is indif 
foluble, and feparate thofe whom the; 
Church declares infeparable. ae 
A Danger of this Nature cannot be ha-; 
zarded; People: may abfolutely tread im 
the Path which leads to Diffolution but itt 
is not lawful'to direct their Steps thither, by 
the obfcure uncertain Method of morall 
Proofs. In this Point there is no true Light,, 
but that which fprings from Evidence it felt. 
The Infpection of the Wife has not fucha 
Evidence, Madam de Gefores is forc d ton 
ownit; another Thing muft be eftablifh 
Me. which» 


LA 
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which ‘fhe «does not grant, namely, that 
fuch Infpe@ion is neither a’ moral ‘Proof, 
nor even a judicial one. : 

“As to this Proof, Madam de Ges es calle 
to her Aid two Sorts of Authorities ; the 


one, fich as admit of the Infpeétion ’ fim-. - 


ply; the other, ni as fpeal of at as: a 
fure Proof. -~ * 
Pitis trié, fi ince You wk aes it re 
that the canonical Difpofitions do admit 
6f infpecting the Wife; but it is likewife 
true, that thofe fame Difpofi tions do admit 
of the Oath of the Hutband,- the Depolt- 
tions of Neighbours and Kinsfolks, and or- 


ders by Way of: pan seed the! triennal 


Cohabitation.: : 

Madam de Gefvres reeks not receive, 
a moral Proof, either the Oath.of the Hut 
band, or the Teftimony of the Kinsfolks, 
and objects to the Cuftom of triennial Co- 
habitation, : : 

In this faxely Maddin de poi es does 
ot pretend to fet up for a Reformer of 


éither wifer than the Canons or the Popes, 
or more enlighten'd than the Canonifts. 
She only ‘bends herfelf to examine thele 
Proofs in'themfelves, independantly of the 
Authority of the Difpofitions which ad- 
mit theme Monben de ss es does no 


more, 


? tM 


the ‘Church’s Laws, “nor to fancy :herfelf 
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inore, when he fticks to judging of the: 
Infpection by the Examen of its Certainty. 

It is upon this laft Point, that Madam de: 
Gefvres repeats thefe Terms, Hoflienfis pro-. 
batio ad oculum alias vincit; thofe of Imno-- 
. cent IV. Non eft melior probatio Jecundum Ca-- 
nones; and thofe others of Henry Bobicus,, 
Probatio per afpedum corporis, qua ad cogni-. 
tionem carnalem als prafertur. | 

If there were any need to combat thefe: 
Authorities, by contrary ones of greater: 
Weight, it woud be fufficient to oppofe to, 
them the peremptory Text, which declares: 
the Uncertainty of fuch Proof, Oculus & 
manus objtetricum fape falluntur ; as likewife: 
the Decifion of the Rota, viz, Probatio per 
anfpedionem eft fallax & Iubrica, 

But when we fpeak of any other Proof,, 
the Authority is not confiderable, but im 
one Cafe, namely, when the Perfons {peak-. 
ing of it are capable of judging of its Cer- 
taintya io he tay ee | | 

The Canonifts would be fo capable, 
were the Certainty of InfpeCion ar 
Thing that could be judg‘d of, either from 
the Light of natural Reafon, or from No- 
tices fuiting the Purity of Priefthood. 

Madam de Gefures does not pretend thatt 
Infpection is of this Kind; fhe fays herfelf;, 
that the Official.cannot determine whatt 
Degree of Certainty the Tokens of V inginiy 

(es 


x, 
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do produce; that he cannotenter upon fuch 
an Examen, without: contaminating the — 
Purity of Priefthood; that it would be to 
no Purpofe to enter upon it; that it is be. 
yond his Capacity : She does not except even 


her own Counfel, whom fhe makes to tay; 3/ 


that neither he nor the Judges are capable 
of knowing wherein the Certainty of the 
Art may beexceptionable. =i 
What Madam de Gefores fays of the Of- 
cial, may with as much Reafon be {aid of 
the Popes and Canonifts; the Maxim the 
advances, may be apply'dequally to them’ 
namely, that, in order to judge of the Degree 
of Certainty produc’d by I nipeétion, a Man 
muft be fomething more than a Cafiift. 
This other Capacity is eafy to be guefs’d 
at; tisa Capacity of Acquifition, refulting — 
from Study and Experience; a Man mutt 
‘bea Mafter of the Craft. © - 
_ Upon this Foot, the Phyficians and Chi- 
furgions, the Anatomifts of all Ages’ are 
the Men we muft confult, whether Virgi- 
nity is cognofcible, or not; whether is 
potiible to judge certainly that a Maiden- 
head has been broke up. | ; 
_ Madam de Gefvres does not confult indif- 
ferently ali thofe whofe Opinions offer 
themfelves in Books; a Bae Delicacy 
does at once rid her of all thofe who make 
againft her, and fhe’s fhock’d at this very 
th Names. 
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Names. Don’t believe, fays. fhe, that we | 
have Recourfe to a Pack of Phyfictans with bare: 

Names, to be decided by them. rs doomrsian 
This Pack, whom Madam de Gefures À 
cunningly avoids, 1s however a Pack fm 
fnds in her Way; in refufing to abide by 
them; fhe, atleaft, owns fhe has met wit: 
them ; fhe thereby acknowledges, there an 
great Numbers of Phyficians, Chiurgion: 
Anatomilts, all: Profeflors of the Re 
who declare, that theres nothing but Um 
certainty in their -Conjectures about the Ex 

{tence or Non-exiftence of Virginity. 

If all Phyficians and Chirurgions fhoul\ 
fay, that Virginity might be known, the: 
might be miftaken ; but it would, at leafit 
“be probable, that their Thoughts were righ) 
when they are fo unanimous ; becaufe the 
would be on one Side Probability, on th 
- other a bare Poflibility of the contraryy 
“This would be a Cafe of moral Proof. | 
+ © Madam de Ge, es ftands not upon thi 
Bottom : She’s forc’d to own; that there 
a great Number of the Mafters of the Ami 
whofe Opinion is againft her; nay, thic 
there were an equal Number for her, 
“would neither make it a Cafe of Controves 
“fy between Probability and bare Pofhbilit) 
nor a Cafe of moral Proof; :it would, @ 
the contrary, be a Cafe of Probability, 2 
fpective, equal, aud of mere Uncertainty 
Bu 
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But Madam de Gefores does not pretend - 
to have fo much as the empty Advantage ~ 
of an equal Number : The Indigence of Au- : | 
thorities confines her to Zachias alone, that: 
is, to an Author who at firit proteits that’. 
Virginity has no Token, Nulla dantur cote ; 
Virginitatis figna,; who enters not into an 
Examen of the Indications, but on Parpofe. 
to confound it; who concludes his frivo- ~ 
lous Examen, by faying; that: fiotwith- © 
ftanding all he had been faying, fome Judg- 
ment might be pafsd upon a Maidenhéad, 
nam mane Virginitatis judicium ferre licebit.- 
To relÿ-upon fuch a Decifion, is neither 
more nor lefs, than to confefs, that they - 
have neither refpective Probability more: 
qual Uncertainty on their Side; ’tis owning ©? 
that the Proof by Infpeétion not only 1a21° 
bours under the Difadvantage of béing un- 
capable to be rank’d among moral Proofs, — 
but likewife that it finks to the Rank of 
the moft uncertain Proofs; and’tis this Un- 
certainty, which even in the ‘Introduction: 
of the Congrefs we find a Teftimony of © 
And indeed this Proof was fhameful, con- 
‘tary to the Honour of the Marriage-State, 
oithe Purity of Chriftian Manners a a 
night not be admitted, but to remedy the’. 
Jncertainty of the others. & #15 à sr 
It was admitted into the Epifcopal Courts; 
t there fubfifted for a Century, under the 
“Vou. L Nofe 
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‘Nofe of the Sovereign Courts and their Au- 


thority. ‘This Suffrage of all: the Judges, 
this Harmony of all the-Gourts of Fudica-: 


ture, is exacthy whatmay becallid an.open 


and fair Inqueft upon, the Infpection «of 


‘Wives, :and an .authentick Declaration of 


ats utter Infufficiency. 

But it is not enoughito have madeat out 
«lear, that:moral Proof-doesnot take Place. 
in Matters of Marriage, that infpecting the 
‘Wife is not even a moral Proof; we muft 
go thro’ with our Work, and make them 
confefs, that Infpection is not even.a juri- 
dical Proof. ite 

Juridical. Proof, is that which is: either 
prefcrib'd by Law, oradmitted by Ufage, 
to ground a Decifion upon. Such are the 
Proofsquoted by Madam deGefures. | 


‘The Comparifon of Hand-writing, for : 


Example, gives Room for declaring the ac- 
cusid Party definitively attainted and con- 
viéted of Forgery. ‘TheDepofition of Wit- 


nefles, the Gonteflion upon the Rack) ope- 


rates the fame Effect. 


The ‘pretended Proofs of Impotency | 


would be of the fame Kind, were they re- 
<eivd in the Tribunals to operate therein 
a Decifion, were what is founded spon the 
Proofs look’d upon as prov d im legal Form, 


andicapable of paffing for a Thing adjudg’d, 


But 
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But it is not fo: Proofs of Impotency 
have indeed been admitted into Ecclefia(ti- 
cal Courts ;- but they have not been admit- 
ted as a Principle of Decifion, nor as capa- 
ble of leading to a Knowledge neceflary tor 
a definitive Judgment; they have been on- 
ly receiv'd as an interlocutory provifional 
Principle, as capable of producing between 
the marry d Couple a Separation, to fubfift 
‘till the Virility can be fully made out. 
Wifi poftea appareat Ecclefiam fuille deceptam. — 
_ Thefe Proofs would be juridical in this 
Senfe, were they to be made Ufe of ac- 
cording to the Intention of their firft In. 
flitution; but Things are chang’d, the 
Judgments are now definitive, the ancient 
Proofs are not juridical in that Senfe, be- 
caufe they were not introduc’d nor admit- 
ted to found any fuch Judgment upon, 
“Tis true, we are ina Court where thof 
Proofs are admitted; but the Bufinefs js 
not- to determine upon the ancient Ufage 
of thofe Proofs, nor concerning their pri- 
mitive Influtution; the Bufinefs now in 
Hand, is to judge definitively of the Abi- 
lity or Inability of Monfieur de Gefures, to 
onfirm his Marriage, or to declare it void 
orever; this can’t be done juridically upon 
roofs, which.were. not imtroduc’d to found 
Judgment of that Nature upon, 
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~°Tis to no Purpofe to cry, that Infpeétion. 
is the laft and fole Refort againit Frigidity 3 
for in that Senfe the Congrefs was much 
more favourable 0) 298g vast 3 
We may fay,in its Behalf, what Madam 
de Gefures infinuates, that fome defective ! 
Examples make nothing againit a judiciary 

roof, that thefe are only fingular Fai- 
luresin civil Order, as they happen fome- 
times in Nature; that {uch Irregularities 
prove nothing againft common” Order ¥ 
that the Example of fomé innocent Perfons 
condemn’d, has occafion d no Changeïinthe 
Proceedings againft Criminals. USER 

‘We may fay, on the'Behalf of all Wo- 
men in general, that the Congrefs ‘is the 
(le Means of knowing whether the Pro- 
mifes made by Motion are true or. fat; we: 
may fay, on the Behalf of the no-Virgins:, 
in particular, that they had in the Congrefs 
the only Means to make out the Impotency" 
of Frigidity. We may ‘add that extraor- 
dinary Decifion of the Rota, employ d by’. 
Madam de Gefures, to infinvatethat the Sin-~ 
ejenefs of a Proof, brings a Neceffity of ma-- 
king Ufe ont, which prevails above 1ts: 


‘Uncertainty. Nec obftat quod cum probatior 


per imfpeltionem fit fallax ES lubrica, non por 
tefl ex ea duci certum argumentum, quia cum 1th 
hac materia non -pufit dart alia probatio, ideo) 

LES per’ 
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_ per boc genus probationis controverfia divimenda 
ARE eg Hd 
LS different Confiderations did. not 
hinder the Decree of 1677, which autho- 
rizes the fecond Marriage of the Lady 
_ Lange which rejeéts the Congrefs, and which 
_eflablithes two Principles; the firft, that 
the Decifions which pafs upon Queftions of 
Impotency, are definitive, and mutt go for 
- Aruth; the fecond, which neceflarily flows 
from the other, that in thefe Matters there 
muit be full Proof, and that the Congrefs 
,being-look'd upon as defective from the 
‘Example even of the Party concern’d, ou ght | 
to be banifh’d from the Number of fuch 
Proofs as are capable of grounding füch a 
Judgment upon. — Re Pace 
This fame. Congrefs, which the Decree 
Profcribes, was introducd as a Remedy to 
the Uncertainty of the Infpeétion ; that is 
to fay, asa Proof that was more fure; the 
Decree which rejeets it for its lefs Certain- 
‘ty, mult, 2 fortiori, reje@ the I nfpeétion 
for its greater Uncertainty; and indeed {> 
foon as in general ’tis made out, that moral 
Proofs may not be admitted in Queftionsof 
Marriage, fo-foon as ‘tisin particular de- 
monftrated, that Infpection: is néither a 
moral-nor juridical Proof, it follows,.that 
itcan never be admitted’ to eround a Deci- 
fion fo important as that which tends to 
af ne Pa pronounce 


‘ay We 4 
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:pronounce ‘itrevocably and ‘for ever the 
Diffolution of a Marriage contraéted im thee 
“‘Jawiul Forms. 

‘Madam de Gefvres does however confefs:, 
that this fame Infpetion is her only Re: 
fource: ?tis acknowledging in her owm 
Defpight, that fhe hasno Refource at alll; 
‘tis granting that the ‘Regulation of 16777 
puts her upon a Level with fo many Wives 
Non-Virgins, whofe Refource is good, pro. 
vided they ftick to Conformation only. 


ELSLLIDHLIDSS SS 
Laft PART. 


Wherein is fbewn, that fince the Abo» 
lition of the Congrefs, the Reports. 
bave been made, and the Fudgmenti: 
pafs'd upon Conformation alone ; anc 
the pretended Examples of the com 
trary, are anfiwsr d. 


E have taken out ‘Copies of fix Re 
VV ports made intthe fingle Officialty 

of Paris; that isto fay, le Page in 1684 
Roger in 1694, le Bret in 1703, Damour 11 
the fame Year, Totin in 1708, and Grener 
in 1710. In all thefe Reports, the Search 
ers: 
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ers, upon the bare Infpection of the Or 
gans, and the Examination of their interior” 
Difpofition, Figure, Dimenfion, Situation,, 
without any Exhibition of Tokens, have: 
decided for the Virility of the Huthands:; 
“Nay, in two of thefe Reports, the Searchers, 
notwithftanding there was fomething wrong. 
in the Conformation, did not hefitate to 
declare for Potency ; we need only recite 
that of Grenet in 1710. It runs thus: Houe 

proceeded to infpe&t the Genitals of the faid _ 
Grenet, and we find them in their natural 
Conditions yet we did obferve, that the right: 
Stone is larger and better condition d than the 
left, as likewife, that the fpermatick Veflels 
 Jeem'd'to be flabby, weak, and impair'd; wbich 
however may not abfolutely prejudice Genera-- 
tion, only it may render it lefs frequent and 
more feeble; and therefore we think him ca 
pable. | 
 Itis true, of thefe fix Reports there are 
‘but four upon which the Officials have. 
pafsd Sentence, and rejeéted the Wives. 
Complaint, but it is evident, that if there’s. 
no Judgment at all upon the other two, it 
is becaufe the Women, after the Report of 
‘the Searchers, have been fenfible of the: 
“Unadvilednefs of their A@ion, and dropt- 
it, im order to recover their Hufband’s good. 
Graces, | ir « 
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0 Let it not be faid; that thefe Wives,, 
: whofe Examples we point out, were not,, 
_-er'pretended not to be Virgins at the Tame 
_ of their Marriage, and confequently could! 


not propofe their Virginity as a Proof fu- 
perior to that cf their Hufhands Confor- 
mation. oe £6) 

For befides that in thefe. fix Examples, 
there are four of Wives marry d when Mai-- 
dens, who confequently might. make. Ufee 
‘of that Argument of Viiginity 5 it's evi- 
dent, toa Demonitration, that the Search-- 


“vers in thefe fix Reports governd them+ 


felves by Conformation alone: That theyy 
confider dit as a Proof fufficient of it felt! 


- and which render'd all other Fnquiry need: 


Jefs, as being the fole phyfical Proof which 
they could Jawfully have Recourfe to, nowy 
that the Congrefs is abolifh'd. 24 
We call Conformation a phyfical Proofl, 
becaufe it is according to the general Order 
of Nature, and fetch’d from the very Bofom 


of Nature’s felt. 


The natural Parts of a Man having taken 


a Vegetation and an Increafe equal and un 


form with all the other Members whichh 


» organize. him, and this from Childhood: tcc 


“Manhood, it mutt neceflarily be inferrd! 
‘according to the Laws of Nature, that fhe 
has fupply'd the generative Parts with the 
fame Life and the fame Spirits which ann 

/ matec 
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mate his other Organs : In a W ord, a Man 
conformd, , whofe Habit of Body is not 
fpoil d, produces an Argument of his Vi- 
zility, which, he has in common with all 
compleat: Men, ott Met ogee 
py Welikewile fay, that; tis the only, phy- 
fical Proot le: aliy.to be requir'd fince: the 
Profcription of the Corgrels, and we flat- 
ter our felves we have made it out to be 10 
inthe Memorial. 2.1. eee 
_, For, in a Man accus'd of Impotency, we 
may, not.look, for more than perfect Con- 
formation. join d to a Habit of Body. . 
_..As forthe two Tokens hinted at in the 
fecond Part of the Report : The fecond is 
‘ebominable out. of the Act of Marriage. 
Madam de Gefures was forced to own it. 
_ The fuit Token,. calld Motion ‘or ela- 
flick Capacity, muft either be natural or 
procurd; the natural isa Donation, of the 
Fancy ; -theresno commanding the Fancy ; 


the procur d Motion is a Crime dut of the 
A& of Marriage, according to the Doctrine 
of the Church, the Councils, and all Di- 
vines :| Therefore {nce the Regulation of 
1677it may not. be infifted, upon, (in 
Queftions of Diffolution of Marriage) that 
the vifited Man fhew to the Searchers thote 
two Tokens; it would be reviving the 
ONS Gy ath der du pe re 


no. | {EEE It 


250 The PLEADINGS for 

_ {tis upon this fame Principle, that im 
the faid fix Reports, the Searchers, fron 
the Infpection of the Conformation, dicd 
pronounce in Favour of the Virility of thee 
 Hufbands, becaufe they conceiv’d theyy 
might not carry their Enquiry farther, and 
that to exact the two obfcene Tokens, was 
to run counter to the fage Regulation on! 
1677. 

They of the other Side do in vain endeai- 
vour to elude the Force of thefe Reportss, 
by fuppofing that the Searchers might fee 
what they do not exprefs; that if theyy 
have not given an Account thereof, it was 
_ becaufe they did not care to foul their Nar:- 
rative with Circumftances equally offenfivee 
and fuperfluous: That moreover, tho’ folee 
Conformation might govern the Searcherss 
in thofe fix Reports, it would not bee 
conclufive, becaufe the Conformation of 
one Man, is not the Conformation of ano+ 
ther. = 

The Fallacy of thefe Raticcinations iss 
apparent, in Spite of all their Wit and! 
Subtilty ; every rational Man will argue 
thus. The four Searchers who drew up 
thefe fix Reports, fpeak of nothing butt 
Conformation alone; therefore they fawr 
nothing but Conformation. ‘They fpeak: 
not at all of the two Tokens; there 

fore: 


f 
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fore thofe two Tokens did not appear to: 
them. — ae ae | 
Was it out of a Scrupuloufnefs, and to» 
avoid fullying their Reports-by an offen-- 
five Détail? That's neithertrue nor likely. 
‘Tis vifible in Grenet’s Report tranfcrib d - 
in the preceding Page, that they who in- 
{pected him, did, as one may fay, make. 
an Anatomy of his Genitals in Terms ca-- 
pable of putting Modefty to the Squeak. . 
The other Reports are no lefs plain; but 
the Mafters of an Art ought to fpeak with- 
out Scruple the Language of their Art. 
Had they feen one of thofe two Tokens, 
would they omit mentioning it in their Re- - 
lation? Would it have been a fuperfluous . 
Circumftance? Would it not have added 
more Weight to their Opinion or Decifion ? : 
' Conformation of one Man, ’tis true, is - 


not the fame in another, Nature delights : 


in Variety. Thus thofe fix Men were not 
equal in their Conformation; nay, two of - 
them had fomething amifs. Grenet’s De-- 
fects are fhecify’d in the Report, — 

It is therefore evident, that when from : 
thefe fix feveral Organizations the Searchers - 
did conclude in Favour of Virility, they did 
it becaufe they govern’d themfelves by the 
actual Condition of thofe Men at the very 
Fime of their Intpection, * independently 
of any other Sign of Potency ; and that, 

according 
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_ ‘acérding to the Syftem of thofe Searchers, | 
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it is now no longer allowable (ince the 


‘Abolition of the Congrefs) tofeek for other 


Proofs than what naturally flow from a 


good Conformation; and this Argument is 
common to all Men alike, becauie'the Di- 
verfity that may chance to be inthe Make 
of their Inftruments, when they are not 
faulty either by Nature: or Accident,’ can. 
have no other Effect than to give a firon-: 
cer or weaker Idea of their Capacity. 

’ Farthermore, we may fay, that taking: 


the Thing as the four Searchers themtelves: 


a 


have exprefs d it in the firft Part of their’ 
Repoit concerning, the» Marquis's Confos-- 
mation. itis reprelented to be full and per: 
fect, and confequently they have left no» 
reafonable Handle to doubt of his Viriitys; 
fo much the. more, fince the inditereet and! 


damnable Curiofity of enquiring into the: 


two obfeene' Tokens, could not be gratifydl 
without reviving the infamous Proof of the: 
Congrefs. - , HS isk ARR 

Proceed we now to examine the prefentt 
Pra&iceof the Epifcopal Courts, with: Re- 


~ fpect :to the:Infpeétion of the Wives, andl 


the Examples that are brought agamfeus. b 
211438 novindifferent Thing totrecur to the: 
Beginning. of “Things: | The) Church andi 
the Ecclefiafticel Tribunals knew nothing oli 
this fcandalous Praétice for twelve whole 

Mir ‘Centuries 
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‘Centuries. Even’ the Church of France, 


tho’ inthe 8th Century fhe tolerated Com- 


plaints of Impotency, did not think, that 
Infpection of the Wives was a requifite 


Proof; the whole Difpute was determin ’d, 
either by the Affirmation of the Hufband, 
or the Teftimony of Kinsfolks.:: : 1 

/ sIt was in the Decline of Difciphine, v hen. 


this iniamous Proof was introducd. T] 
Uncertainty and Fallibility of it was fe 
found out ; and fot was thought the Co: 
grefs might help it; thus one Abvi call: 
forth another. : The privaté Proftitution of 
the Infpeétion was not more indecént than 
the publick oneof the Congrefs; they were 
both branded with the fame. Mark’ of In- 
famy and Uncertainty. At Length, Thanks 


to the Wifdom of the fecular Magiftrates, 


the Congrefs, which was only a Supplement 
to the Infpection, having been repeal’d; the 


Infpeétion fell under the fame Profcription. | 

Itishowever granted, that the Infpedtion, © 
has been fometimes usd in the Epifcopal : 
Courts fince-the famous Regulation of 1477... 
But wefay and aver, that it was on : | 
two Circumftances order d by. the: Eccléfie, 


aftical Courts, and authoriz d by: the Sove- 
reign: Courts. sh Ter 

» The firft, when the Wife was accus d of 
Incapacity by the Hufband, or when the 
Hufband being accus d, did charge his Non- 
oe confummation 


ee À 


ns 
ÿ FE A 
oe 


13 


254 The PLEADINGS fy 


a 


confummation upon his Wife’s vicious 
Make. 

The fecond, when the Hufband to fencee 
againft his Wife's Accufation, did require 
or confent that fhe fhould be infpeéted. 

In the firft Cafe, the Infpeétion of thee 
Wife is as indifpenfable as that of thee 
Hufband ; in the {econd, the reciprocal}! 
Confent of the Parties take off from thee 
Irregularity of the Proof. 

Be itas ‘twill, it 1s beyond Difpute true; 
that Infpeétion was never orderd by thee 
Officials, nor confirm’d by the Courts againftt 


the Hufband’s Confent. 


And indeed, had the infpecting of thee 
Wives been lcok'd upon as a canonical, re-- 
gular, and juridical Proof, it muft necetia-- 
rily have been put in Practice in all the Oc-- 
cafions of Impoteney, at leaft, when the 
Wives were Virgins at their Marriage. | 

Now, to fhew that this is not the Pra-- 
ice of the Officialty of Paris, we have ta-- 
ken out Copies of three Sentences preceded! 
by three Reports, and no Infpection of the: 
Wife order'd. Thefe are the foremention’d,, 
le Page in 1684, le Roger in 1694, and Da-- 
mour.in 1702. There are two others poin-- 
ted at in the Sieur de Combes’s Book, the one 
of Dovenel, try d in 1600, the other of Bo-- 
dar Mercer try d in 1700. ‘ In all thefe 
Cafes, the Wives, tho’ Maids when marry d,, 

were? 
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were not vifited, the -Hufbands did not re. 
quire it. : ead a 

In the Bufinefs of Cabu try’d in the Of- 
cialty of Blois, in that of le Glofs try’d in 
the Officialty of Rbeims, (the Decree of 
which aft is reported in the Books under 
Anno 1687.) the Wives, tho’ Maids when 
marry d, were not expos’d to be vifited. _ 

- Therefore this abominable Proof by In- 
{pection is not -praétis'd in the Officialties, - 
without it is requir and confented to y 
the Hufband. ei. | ‘0 

_Nothing remains, ‘but to run over (with 
all poflible Brevity) the Examples which 
Madam de Gefvres has brought in Oppofition. 

No Mention is made of {uch as were prior 
totheCongrefs : that Difcuffion were vain. 

Five Examples, pofterior, have been 
brought ; three of the Otheialty of Paris, 
le Bret, Cafalas, and Hubinean, one of Dijon, 
le Siew Verdun ; the fifth of Rennes, le Siewr 
Mercer, : cs 

ift, Le Bret’s Wife was vifited, becaufe 
fhe was accus’ d of Impotency by her Huf 
band. Tis a moft certain Truth, the Mi- 
nutes of the Office fhew it. | 
adly, In the Affair of Cafalas, three Ob- 
‘ervations demonftrate, that the Infpeétion 
f the Wife was order d with his Confent. 
The firft Obfervation is grounded upon 
he Interrogatory of Cafalas: He nates 
, 1S 
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_his Non-contummationj ;by the Apology on! 
his Wifes Refiftance, who, he faid, bad «a 
certain -Reafon for it: They are his very 
WV ordsee 0-5 si. ba 3 ci aaah” Vo HE 
The fecond Obfervation, is, that before 
the Suit commenc'd the Hufband:and Wité 
causd:themfelves to be infpeéted by. the 
Surgeons., Cafalas exhibited the Report. te 
the Official; and it was made Part of the 
Procefs. Could Cafalas oppofe the mfpeétin}e 
his Wife, he who had voluntarily caus«¢ 
her to be infpeéted before the Procefs 2 54; 
-: Laftly, he was very far from oppofing nt 
fince, of his own Accord, heleft itto the Off 
ficial to name Searchers: All thefe Facts aru 
manifefted by the Proceedings upon Record! 
-3diy, As for Hubinean, hefides his ha» 
ving a very.bad Conformation, and hi: 
doubting, himfelf, whether,he had confum 
mated, jt is certain he confented to. haw 
his Wife vifited ; confequently, ‘tis impos 
ble he fhould build his Appeal upon tha 
Vifitatioh.: - de Riise Sh poe: 
The Proof-of fuch. his Confent,, -1s res 
corded in the Decree of Parliament, whert 
is a Petition of Hubiveau, the 21ft of. May) 
iyor, wherein “he is for a new Vafit by 
Matrons and Surgeons. rth ete 
‘The Moment therefore that he concludes 
his Petition for a Nomination of Matrons: 
he neceflarily requird to have his Waft 
| vifited! 
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vifited ; confequently his Appeal wds not 
_occafiond by the firft Vifitation in which 
he had acquiefe'd. | | be 


In the Affair of Verdun, try’d in the 


Officialty of Dijon, it is plain from ail the 
Proceedings in that Canfe, that he confent- 
ed to his Wife's Infpe&ion. os 

We find by the definitive Sentence, that 
the firft-Judgment pafsd in 1711 in this 
Afiair, crderd, that with the Confent cf 
the Parties, they procéed to vifit the Hul- 
‘band and Wife. is oe ia 


' Lafthy, As to the Bufinefs of the Sieur 


Mercer, try’d in the Officialty of Rennes, 
upon which the Decree of the Parliament 
ot Bretagne pafsd, there are feveral Cir- 
‘Cumftances which efface all the Induéti- 
‘ons they would draw from that Precedent, 
and upon which they Lo vainly triumph. 

alt, We find by the Interrogatories ex- 
hibited to.the Sicur Mercer, that his Wife 
charges him»with being infirm the whole'Time 
of bis being a Boy, impotent, of all his Limbs 
or Members, without Aion and without Mo- 
tion, ever in a Chair, ‘till be was five and 
twenty. — ae § 


_adly, Befides thefe Defaults of his Com- 


plexion, the Searchers Report proves he 
had very confiderable ones in his Confor- 
mation ; Decency forbids to tranfcribe them. 
: gdly, The Sentence which orders the In- 
| fpeétion 
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fpeion, fays, that it was with Intent it 
find ont and difcover whether there was am 
natural Faultinefs in the Wife to binder Cow 
Jummations which proves, that the Witt 
was fufpeéted of fome Defect, the more ii 
that her Hufband, in his Anfwers to th 
¥nterrogatories, and in thofe he exhibitt 
to his Wite to be examin’d upon, eom 
plain’d that fhe would hardly ever let him 
Ive with her. os | 
athly, "Tis certain Mercer gave his Com 
fent in Writing, by an Inftrument datex 
November 17, 1702, that his Wife fhoulk 
be vifited. 

After this, we believe we may flattee 
our felves, that we have folidly confutex 
the Examples brought by Madam de Ge; 
vres, We may then conclude, that neve 
was the infpecting the Wife either order’) 
in the Epifcopal Courts, or authoriz’d i) 
the fupream Courts, unlefs when the Hu 
band’s Confent appeard, or when th 
Wife was accusd of fomething-amifs in he 
Conformation. 

Away, for Shame! How can uprigh 
and intelligent Judges repofe any Confii 
“dence in an Infpection ? 

+ We have demonftrated the Uncertainty; 
of it, and that it cannot be rank’d among: 
moral Proofs: We have juft now fhewm 
that it is not practisd in the Epifcopas 

Court 
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Courts fince the Regulation of 1677; at 
the beft, that it was tolerated only in fin- 
ular Cafes, 
. Moreover, Madam de Gefvres grants, that 
Widows re-marry’d, Wives marry d when — 
_ Maidens, but afterwards fpoil’d, may not - 
‘apply for the Relief of this Sort of Proof. 
She adds, that the Hufband cannot force his | 
Wie to fuffer an Infpection, unlefs fhe 
confents tot. > 
_ And this is the Reafon whythe Infpecti- — 
‘on of the Wives can never be juridical nor 
warrantable, when they accufe their Huf- 
bands of Impotency; becaufe the Confe- 
‘quence thereof is not reciprocal, becaufe 
the ‘Proof depends upon Chance, or the 
Wife's Humour, and becaufe the Event, 
whatever it be, cannot be difadvantage- 
ous to the Wife, tho it be fhe that offers 
and expofes herfelf to be infpeéted. 

If thro’ Ignorance or Corruption in the 
Searchers, or by artful Medicaments pro- 
curd by the Wife, fhe feems to be a Vir- 
ein, fhe triumphs, fhe infults her Huf- 
band’s Virility; “tis with her a juft Caufe 
for Diffolution of Marriage. If the Search- 
ers are honeft, upright, ingenious, pene- 
trating Men, and declare the Wife to be 
no Virgin, fhe prefently lays her Deflora- 
tion upon the brutal Efforts of an Impo- 
tent. Thus the Lady de Lange brought herfelf 


off; 
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off; and many more have follow d hee 


‘Example. 


Go the Thing how it will, the Hufband! 
can fay nothing againft them. They am 
found to be fuch as they declar d themielvee 
to be. And hence arifes the Boldnefs co 
fuch Wives in demanding to be fearch dl 
they have the cunning of ttirning the 
vent to their own Advantage, be it fucce:l 


fal or unfuccefstul. 


Thus, tho’ the Advecate’ of the othe 


Side makes a loud Crack with Madam <é 
 Gefures’s pretended Virginity ; tho M 
brifkly infifts upon her being infpeCtecd 
and feems to demand it, as a demonftratiw 
“Proof; he was fenfible, that the Tham 


had its Inconveniencies; hé has got read! 


4 


for his Client the ufual Subterfuge of Wives 


‘who have mifcarry’d under this Proc) 


Let us hear him fpeak in his own Words: 


“his Syftem is pretty clear, the Artifice of! 
‘vious enough; “tis in pag. 93: . Thefe ax 
“his Words: : FAURE et 


Pe pleas'd to obferve, Gentlemen, there's 
great Difference between a Wife, who Jay 
1m a Virgin, aud a Hufband, who fays, M5 
Wife is not a Virgin. If the Wife peak 
tine, “tis a bundred to one but the Hufband \: 
impotent. . . But if “tis the) Hufband thus 


“peaks true, the Confequence which flows fron 


the Wifes Condition, bas bardly any Force: 
cs ann 
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and ‘tis then but an even, Wager that the Huf- 


band is capable... ... And in Trath a Virgi- 


ection, or, af you will, of bis Impotency. 
Fherefore the Iflue of the Vifitation can 


fife is a Virgin, ‘tis a hundred to one, ‘tis 


id the Sacrament. If the Wife is not a 
ingin, the Confequence which flows from the 
Vifes Condition, bas fcarce any Force; and 
ws then but an even Wager that the Hufband 


be Hu/band’s Perfedion. 


vhich they would ftake down the Conditi- 


e Theologifts, the Cafuilts, the Phyfici- 
ns, the Anatomifts, all Authors cry out 


Vifitation. According to Madam de 
efuress own Syftem, ’tis a Trap fet for 
irility: Muft not a Mam have made a 


nity loft,, proves but very impeifedly the Huf-~ 
band's Pexfedion ; whereas a Vii ginity not loft, 
carries with it a moral Certainty of bis Imper- 


never be otherwife than. favourable to the 
ate, andi fatal to the Hufband. If the 


Gertainty that the, Hufband’s impotent; he. 
nuft be’ cut-off from Society, and. be for- 


capable: A loft Virginity, does not prove. 
“What. a Sort of a Proof then is this to. 
n of-a Hufband, and.the Validity of a 


acrament?..The. Fathers of the Church, 


gainft the Uncertainty, the Fruitleffnefs - 


irrender of his Reafon, to confent to 2. 
root whofe Event cannot operate towards | 
‘reciprocal Argument? Can Equity, the 
oH +, SDAP Cie 
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 publick Peace, permit fo abfüurd and fo e-. 
quivocal a Proof to be made Ufe of? 
And yet if we dive to the Bottom off 
this Wickednefs, we fhall find it ftand thus:: 
If the Hufband that is accus d of Impoten-- 
cy, confents to have his accufing Wife vi-- 
fited, he runs all the Hazards-of the Igno- 
rance, the Prejudice, or the Corruption off 
the Searchers or the Matrons; the Uncer-- 
tainty or the Contrariety of the Reports, 
are likewile retorted upon him. May he 
not be the Dupe of Fiction? For let the 
Thing happen as it may, the Wife criess 
out, if I ceafe to be a Virgin, ‘tis not ow~ 
ing to the ufual Operations of Nature, butt 
to the Attempts of a brutal Furys if 2 anm 
conquer’d, ‘tis with foreign and: impure: 
Arms. In fhort, it we contult Madam dé: 
Gefures, fhe tells us, That the. Proof wbiclh 
flows from the Wife's Condition bas no Force \; 
and tho’ the Wife, when vifited, does non 
prove to be a Virgin, tis an even Wager. jill 
that the Hufband is impotent. # 
"Tf the Hufband oppofes the Vifitation ; ii 
he is fo wife as to decline the Hazards ofaitt 
“f he maintains, that fince the Abolition 
of the Congrefs a good. Conformation join: 
to a Habit of Body is the only phyficæ 
Proof that may be admitted, if he adds 
that being accus'd of Impotency, his Perfon 
alone ought to be fearch’d for Conviction ; 7 


The Marquis de Ge sv res, 
Be borrows the Language of the 
Church, to reprefent the Horriblenef and Ignomin y 
Of this mouftrous and infignificant Proftitution ; if he 
demonftrates, that the Vifitation is à defective and 
uncertain Proof, as well as abfurd and'wicked ; that 
Neither the Church, Equity, nor publick Order can 
endure its he is born down by Error, he adds a-frefh 
Trivmph tothe rath and unjuft Accufation of his Wife, 
In another Place of Madam de Gefvres’s Pleadings, 
there is this Paragraph, Let us ask thofe perfect Huf= 
bands, thofe compleat Mens ‘if inthe Marquis deGefvress 
“ircumpPances, they would Rand upon Niceties, and believe, 
‘ike him, that. an Infpection by Matrous and Searchers 


ould be fuch a Prophanation of a W. fe, as to make hep 
braces, Methinks I hear them cr 


nworthy of their Em ; 
to the Searchers @° God's 


loud, let her be deliver’d over 


ame; Jet the whole Faculty, both of Phyfck and Surgery, 
xhauf? their Speci ations upon-hers I don’t fear her being 
oid in sy other Coxdition, than what a Wife fhould be 
1, after three Years conjugal Cohabitation. 

This-is the Language they put into the Mouth of à 
oung Lady, bred up, as they fay, from her Infancy in 
7€ Bofom of Religion and Vertue. The Writings that 
re publifh’d under her Name, are full of the ftrangeft 
aradoxes She is made to confels, that Vifitation is 
je practicable, bur in Very. €x traordinary Cafes 3 that 

S uncertain; that the Event, be it what it will, 
nnot be.advantageous to the Hufbard, 

In Effect, lerithe Wife be a Virgin, it flenifies 110- 
ing, accordin 8 to her, towards decidin 8 the Viriliry 
the moft Perfect Hufbande ; and yet the Hufbands 
ult be {abject to it: All Mankind are interrogated ; 
cy are reprefented as crack-brain’d ; they are ‘made 


And yet fome People fu 


er themifelyes to be led” 
“¥ by artful Declarations 


5 ‘May We not fay, that 
Self 
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… Self-Love contributes to their being impos d un, 
… Ir looks as if they fear d they fhould ‘be fufpedtt 

Impotency, by efpoufing the Part of the Accus di. 
they are convine’d in their Hearts, that it is gel 
fing the Part of. Reafon, Truth, and Juftice. 

. But itis likewife to be hop’d, that wife and :i 
ligent Perfons ; they who have an upright Hi 
_ and are willing to be inftruéted ; they with ww 

: Honour, Religion, and Modefty are of any Vi 
they who valué Equity and the publick Order, , 
furely this is the Majority, and ‘ris to them : 

- that we write) “tis tobe hop’d, I fay, that fuchh 
be touch’d, thatthey will be convine’d by the: 
morials, and ‘by’ the Refle@tions juft now offerr 
themit Aus SRN ot a athe 

We believe we have made full Anfwer, on 

Behalf of the Marquis de Gejvres, to all the Object 
that feem’d worthy of any Regard, 

As for the abufive: Language, the Inveétivess, 
infipid Jefts, che infulting Airs, the ftinging Sim 
the biting Speeches, interf{pers'd throughout the vi 
Anfwer, in every Page, in every Period, and ail 
irevery Line, we at-firft refolv’d to make no Am 
thereto, Quoniam fi id ex levitate procefferitcontemney 
eft ; fiex infania, miferatione dignifimum; fi abi 
ria, vemiutendum, : Unic. Cod. ft quis im peratori 1! 
dixerttit sue à “ti Pate Ae 
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